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G)urt of Appeals of the District of Columbia 


Xo. 4499. 

Fr.ANK Dank, Appellant, 

vs. 

United States. 


a 


Suprenu‘ Uourt ol* the District of CVilumbia. 


Criminal. Xo. 44213. 


United States 


vs. 

fJoiiN Cody, alias Jac'K Cody, Philip Raymond, and Fhank 

Dane, alias Fhank Ceccahelli. 

United States of Amehica, 

District (tf Daliniitfia, ss: 

Be it rememl)er(‘(l that in the Supreme (V)iirt of the Dis¬ 
trict of (V)liiml)ia, at tin* city of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the followiiiju^ pa- 
])ers were tih‘d and ])roceedini*s had, in the above-entitled 
cause, to wit: 


1 


Indict incut. 

Filed in Open Court March 1, 11)20. 


In the Supreme Court of the District of (V)lumhia, Holding 
a Criminal Term, January Term, A. D. 11)20. 

Disthict of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 
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FRANK DANE VS. UNITED STATES. 


Tliat on, to wit, tlic* twelfth day of January, in the year 
of our Lord one thousand nine hundred and twenty-six, 
and at the District of Columbia aforesaid, one John Cody, 
otherwise known as Jack Cody, and hereafter in this in¬ 
dictment designated and called John Cody, and one Philip 
Raymond, and one Frank Dane, otherwise known as Frank 
Ceccandli, and hereafter in this indictment designated and 
called PhTink Dane, each late of the District of Columbia 
aforesaid, unlawfully, voluntarily and feloniously did en¬ 
gage in a pugilistic encount(*r between man and man, to 
see which said pugilistic encounter a certain admission fee 
was then and there charged; that is to say, that the said 
John (\)dy and the said Philij> Raymond thmi and there 
unlawfullv, voluntarilv and felonionslv did engag(‘ in a 
voluntary fight by blows by in(‘ans of lists with glov(‘s lu‘- 
tween man and man, that is to say, betwemi tin* said John 
(V)dy and the said IMiili]) Raymond, to sih* which saitl 
voluntary fight and j)Ugilistic encoiintiu* a ceitain a<lmis- 
sion fee was tlnni and there charged by tlie said Frank 
Dam*, as the said John (N)dy and the sai<l Philip Raymond 
then and th(‘re well knew. 

2 And so tin* (Jrand Jurors aforesaid, upon their 

oath aforesaid, do say: 

That the said .John Cody and the said Philip Raymond 
and the said Frank Dane then and there unlawfullv, volun- 
tardy and feloniously did engagt* in a luigilistic (*ncounter 
between man and man to see which said pugilistic encounter 
an admission fee was then and there charged; against tin* 
form of the statute in such case made and provided, and 
against the peace and government of the said Fniti*d Stat(*s. 

Second Count. And the Crand .Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That on, to wit, the twelfth dav of Januarv in the vear 

' • • • 

of our Lord one thousand nine hundred and twentv-six, 
and at the District of Columbia aforesaid, one .John (\)dv, 
otherwise known as .Jack Cody, and hereafter in this in¬ 
dictment designated and called John Cody, and one Philip 
Raymond, and one Frank Dane, otlierwise known as Frank 
Ceccarelli, and hereafter in this indictment designated and 
called Frank Dane, each late of the District of (V)lumbia 
aforesaid, unlawfully, voluntarily and feloniously did en- 
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gage in a pugilistic encounter between man and man, to 
see which said pugilistic encounter a certain admission fee 
was tlien and there charged; that is to say, that the said 
Jolin Cody and the said Philip Raymond then and there, 
at and in a certain building and place known as the Arcade 
building, situate in the District of Columbia aforesaid, un¬ 
lawfully, voluntarily and feloniously did engage in a volun¬ 
tary fight by blows by means of fists with gloves 
1 ] between man and man, that is to say, between the 
said John Cody and the said Philip Raymond, to 
s(‘e which said voluntary fight and j)ugilistic encounter 
certain admission fees, to wit, the sum of three dollars and 
thirty cents per seat for certain seats and the sum of two 
dollars and twenty cents })er seat for certain other seats, 
were then and there charged to and paid by spectators 
and persons attending and witnessing said voluntary tight 
and ])ugilistic encounter, as the said John Cody and the 
said Philij) Raymond then and there well knew. 

And the (Jrand Jurors aforesaid, u])on their oath afore¬ 
said, do further present : 


That the said Frank Dane then and there unlawfullv, 
voluntarilv and feloniouslv did advise and incite and con- 
nive at said unlawful and felonious pugilistic encounter 
and then and there unlawfully, voluntarily and feloniously 
did aid and abet the said John Cody and the said Philip 
Raymond in said unlawful and felonious pugilistic en¬ 
counter in that the said Frank Dane did cause and plan and 
promote and arrange and manage and control and conduct 
said unlawful and felonious pugilistic encounter, and did 
provide and cause to be provided the building and place 
aforesaid where said unlawful and felonious puglistic en¬ 
counter was had and held, and did charge and cause to be 
charged and did collect and cause to be collected the admis¬ 
sion fees aforesaid. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 

That the said John Cody and the said Philip Raymond 
and the said Frank Dane then and there unlawfully, 
4 voluntarily and feloniously did engage in a pugilistic 
encounter between man and man to see which said 
pugilistic encounter an admission fee was then and there 
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cliar^od: against the form of tlie statute in sueli ease inadv 
and provided, and against the peaee and government of 
the said I'nited States. 

Third Count. And tlie (irand Jurors aforesaid, upon 
their oatli aforesaid, do fnrtlier present: 

That on, to wit, the twelfth day of January in the year 
of onr Lord one tlioiisand nine hundred and twenty-six, and 
at the Distriet of Coluinhia aforesaid, one John Cody, other¬ 
wise known as Jaek Cody, and hereafter in this indietinent 
designated and called John Cody, and one Philip Kaymond, 
ami one Frank Dane, otherwise known as Frank Ceccar(‘Hi, 
and hereafter in this indictment designated and called Frank 
Dane, each late of the District of ('olumhia aforesaid, un¬ 
lawfully, voluntarily and feloniously did engage in a ])ii- 
irilistic (‘iicoiinter between man and man, to see which said 
])Ugilistic encounter a certain admission fee was then and 
there chargi‘d; that is to say, the said John Cody and the 
said Philij) Raymond then and there, at and in a certain 
hnilding and place known as the Arcade huilding, situate in 
the northwest section of the District of Coluinhia aforesaid, 
at and near Fourteenth Street and Park Road, unlawfully, 
volnntarilv and feloniouslv did engage in a voluntarv light 
hv blows hv means of lists with gloves between man and 
man, that is to say, between the said John Cody and the 
said Phili]) ILiymond to see which said voluntary 
5 tight and ])iigilistic encounter, as the said John Cody 
and the said Philip Raymond then and there well 
knew, certain admission fees, to wit, the sum of three dol¬ 
lars and thirty cents jier seat for certain seats and the sum 
of two dollars and twenty cents per seat for certain other 
seats, wcr(‘ tlnm and there charged to and ])aid by spec¬ 
tators and ])ers()ns attending and witnessing saiil volun¬ 
tary tight and pugilistic encounter, among such s])ectat<)rs 
ami pm'sons attending and witm*ssing sai<l voluntarv tight 
and i>ugilistic encounter being one D. S. Patterson, and one 
Ernest A. (Jrant and one William A. Wendell and one Fred¬ 
erick M. 1 ..angley and one Edwin S. Hoxwell, and one 
Thomas F. Keane, each of such last-named persons having 
been charged, and having ])aid, the sum of three dollars and 
thirty cents for a seat for the ])rivilege of attending and 
witnessing said voluntary tight and iiugilistic encounter, 
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mill also anioii^- such s|)cctalois aiul persons attoiuliiig and 
witnessing said voluntary tight being one Martin I). Me- 
(^)nade and one (Iny K. Lowen and one Joseph T. Fitzgerald, 
each ot' such last-named ])ersons having been charged and 
having paid the sum ot* two dollars and twenty cents for a 
scat for the privilege of attending and witnessing said vol¬ 
untary light and pugilistic encounter. 

And the (Jrand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Frank Dane then and there unlawfully, vol- 

uiitarilv and feloniouslv did advise and incite and connive 

• • 

at said unlawful and felonious pugilistic encounter and 
then and then* unlawfullv, voluntarilv and feloniouslv did 
aid and abet the said John Fody and the said Phili}) 
() Havinond in said unlawful and felonious encounter 
in tliat the said Frank Dam* did cause and j)lan and 
j)roinote and arrange* and inauagi* and control and conduct 
said unlawful and felonious pugilistic (‘iicounter, and did 
provide* and cause* to he* pre)viele‘el the huihling and place 
afore*saiel wh(*re saiel unlawful aiiel fe*lonious pugilistic en- 
e*ounte*r was hael auel helel, aiiel eliel charge anel cause to be 
chargeel anel eliel collee*t anel cause* to he collected the ad¬ 
mission fees aforesaiel. 

Anel so the* (Jraiid Jurors afe)re*saiel, ui)e)n their oath 
aforesaiel, eh) sav: 

That the saiel Jeehu Feeely anel the saiel Phili]) liaymond 
anel the saiel Frank Dane then anel there unlawfully, volun¬ 
tarily anel felonieuisly eliel engage* in a i)Ugilistic encounter 
he*twe‘e*ii man anel man to see which saiel ene'ounter an ad- 
inissie)!! fee was then anel there chargeel; against the fe)rm 
e)f the statute in sue'h case maele anel pre)vieleel, anel against 
the })e*ace anel ge)vernment of the saiel Uniteel States. 

ih^:ytox gokdox, 

Attonivif of the I nited States in 
and for the District of Columbia. 

(Fiielorseel:) (h*iniinal. Xo. 4421J. United States vs. 
Je)hn (’e)ely, alias Jack Uexly, l^hilip Paymond, and Frank 
Dane, alias Frank Ueccarelli. Violatie)n of Section 876 of 
the 1). U. Uoele. Witnesse*s: Uharles A. Fvans, M. P., 
Uharles P. M. Lord, ^1. P., John M. Walsh, M. P., Frank 
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L. Tyser, .M. P., Donald S. Patlorson, Ernest A. Grant, 
Samuel Zirkin, Edwin S. Boxwell, Julius Eanet, Thomas 
F. Keane. A True Bill: Ernest Gichner, Foreman. 

7 Supreme Court of the District of Columbia. 

Friday, March VX\ A. D. 192(). 

The Court resumes its session ])ursuant to adjournment, 
Mr. Justice Bailey, i)residinii:. 


(’ome as well the Attorney of the United States, as the 
defendants in projier person, each according: to his recou:- 
nizance; whereii])on the defendants hein*; arraigned upon 
tile indictment the reading’ whereof they specilically waive, 
each pleads not i^uilty thereto, and for trial puts himself 
u]>on the country and the Attorney of the United Stat(‘s 
doth the like. 

Thursday, May (>", A. D. IJ'JG. 

The Court resumes its session ])ursuant to adjournment, 
Mr. Justice Stafford, ])residin^. 


Come a^ain the ])a]ties aforesaid, in manner as afore¬ 
said, and the same jury that was res])ited in this case 
yestenlay: whereupon the said jury upon their oath say 
that the defendants Codv and Kavmoiul are not e:uiltv, 
and the defendant Dane is iruiltv as to the first count of 
the indictment, and not e:uilty as to the second and third 
counts of the indictment; whereu])on it is considered hy 
the Court that the said defendants Codv and Kavmond 
thereof without dav, and he released from further custody 
in this case; whereupon the said defendant Dane is com¬ 
mitted to the Washinirton Asvlum and Jail. 

S ill Arrc,^t af Juilcjmctii. 

Filed May 11, 1926. 


Xow comes the defendant, Frank Dane, hy his attor¬ 
neys, and moves the Court to arrest judgment on the first 
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count ill the above entitled cause on the following among 
other grounds: 


1. Because the indictment and count does not allege an 
offense was committed. 

2. Because the indictment and count is defective and 
insufficient in that the alleged offense, attempted to bo set 
forth, was not set out with sufficient certainty, ])recision, 
definiteness and accuracy to apprise the defendant of the 
offense that he must be prepared to meet at the trial table. 

.‘b Because said indictment is too vague, uncertain and 
indefinite in law to charge a crime. 

4. Because said indictment was fatallv defective to 
charge in law a crime. 

5. Because there were manv variances bet wen the alle- 
gations in the indictment and the proof at the trial table. 

b. Because the ])leader should have set out the ])n‘eise 
way and particulars in which the alleged offense was com¬ 
mitted. 

7. Because then* was much left for intendment and infer¬ 


ence. 

8. Because the prineiiials Kaymond and (^)dy having 
been acquitted there can be no conviction of aiding 
and abetting bv Dane. 

JAMKS A. O'SHEA, 

JOHN II. BUHXETT, 
Attorneys for Defendant. 


United States District Attornev in and for District of ('o- 

% 

1 limbi a, 

Washington, 1). C.: 

Please take notice that the foregoing motion will be calUnl 
to the attention of Mr. Justice Stafford sitting in ('riminal 
C'ourt Xo. — on Saturday, May 15, 11)20, at ten (10) o’clock 
A. M., or as soon thereafter as counsel mav be heard. 


JAMES A. O’SHEA, 
JOHX H. BUHXETT, 
Attorneys for Defendant. 
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Mv)n<tvaufliiin Opinion. 
Fik‘(l Mav 22, V.m. 


Cody, Kaynumd and Dam* won* indict(‘d under tin* Act of 
.March 4, (Iiaptc*!- 221, Section 220, 2.*) Stat. L. lloO, 

which ])rovidcs that, “whocV(‘r shall voluntarily (‘iiiiam* in 
a |)n,u:ilistic cnconnt(‘r hetwen man and man ♦ * * 

money or for otlu*!’ thinij: of value, or for any cham])ionshi]), 
or upon tin* n‘sult (d‘ which money or anythinix of value is 
het or wai;(‘red, or to s(‘e which anv admission fee is directIv 
or indirectly charm*d, shall he imprison(‘d not mori* than 
five y(‘ars," the inovision luann' mach* in teians applicable 
to the District of Dolnmhia. I»v S(*ction 2>21 of the 
10 same act, .‘lo Stat. 1-.. 1120, a |muilistic enconnt(*r is 
(h*fined as “anv volnntarv linht hv hl(>ws hv im‘ans of 
fists or oth(*rwis(‘, whetlu*i‘ with or without ,ulov(‘s lu'tween 
two or more m(‘n * * * to see which any admission fei* 

is diri'ctlv or indirectlv charged." I>v Section 2».‘»2 of the 
same act, 22 St. L. 1122, it is d(*(*lar(‘d that whoevt*!* dii’ectly 
commits anv act constitntiim- an ofT(*nse defined in anv law 
(d* the Unitt‘d States, or aids, alu‘ts, <Mnnisels, commands, in¬ 
duces or j)rocnr(*s its commission, is a princi])al.” 

The first count of the indictment in the ])r(*sent case 
charii:ed that one John Dody, oiu* IMiilip Kaymond and one 
Frank Dane, nnlawfnllv, volnntarilv and felonionslv did 
eni^a^e in a ])n.i*:ilistic encounter between man and man to 
see which said iinufilistic encounter a certain admission fee 
was then and there changed: that is to sav, that the said 
Jolm (V)dy and tin* said Fhilip Raymond then and there nn¬ 
lawfnllv, volnntarilv and felonionslv did enuam‘ in a vol- 
nntarv flight hv blows bv m(‘ans of fists with ij^loves lie- 
tween man and man, that is to say, between the said John 
Fody and tlie said Philip Raymond, to see which fii^ht and 
piiijilistic encounter a certain admission fee was charufed 
bv the said Frank Dane, as the said John Fodv and the 
said Phili]) Raymond then and there well knew, and the 
said Codv, Ravmond and Dane did then and there unlaw- 
fully, voluntarily and feloniously en^aii:(* iii n ])u<^ilistic en¬ 
counter between man and man to see which said puiifilistic 
encounter an admission fee was then and there charged. 
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Tlio defoiulants Cody and Raymond were found not guilty 
])y the jury and tlie defendant Dane was found 

11 i*uiltv. Tlie defendant Dane now moves in arrest of 

• 

judgment u])on tlie ground that he eould not be found 
guiltV unless Codv and Raymond W(*re also found guiltv. 
The court must assunn* in su])port of tlu* verdict that Cody 
and Raymond were found not guiltv for want of evidence 
that they liad knowledge that an admission fee was charged 
and that all the other averments of the count were found 
proved. This being the case the defendant Dane stands in 
the position of one of three ])ersous, jointly indicted as prin¬ 
cipals, who may be convicted, althougli the evidence may 
be iusunicieut as against the other two. The court charged 
the jury that Codv and Raymond could not ])e convict(‘d un- 
h‘ss thi‘y knew that an admission fee was being charged; 
but that Dau(‘ might be convicted if all the otlier averments 
of the count w(‘i-(‘ true, notwithstanding the lack of tliis 
knowledge on tin* ])ai*t of (Vxly and Raymond. Tf this is 
not the tnu‘ construction of the acts above cited it would 
follow that th(‘ promoter of a ])rize tight might proceed 
with immunity, provided oidy he could prevent the pugilists 
fi*om having personal knowledge of the fact tliat an ad¬ 
mission fee was being charged. The court can not conceive 
that such a construction is warranted. Where a penal 
statute is to b(‘ constlaied, it must, like other statutes, be 
giviMi a reasonable construction so as to avoid an absurd 
conclusion. Itohde v. V. S. ,‘U A])])ls. D. (\ 249, following 
Ki(‘lds V. U. S., 27 A])pls. D. C, 4.3.3. And motions in ar¬ 
rest of judgnnnit are not favored. Raker v. Warner, 2.31 

r. S. .ISS. Rv(‘i-v intendiiKMit of law tliat can reasonably 

• % 

b(‘ made must be nnnh* in sn])i)ort of the vei’dict of a jury. 
Rudd V. Rnxton, 41 A])p. D. i\ .3.').3; Schwartz 

12 Reescli, 2 A])p. 1). (\ 440. Xor can it ])e urged, in ar¬ 
rest of jiidgimnit, that the vei’dict is contrary to the 

(‘videiice, or based on insuflicient evidence*. See cases re- 
fei’red to in 12 Cyc. p. 759, note 5. 

The indictment must be considered to have been found 
under S(*ction .‘>20 and .321 of tlie Federal Ciiminal Code 
ali'eady ({UotcMl, although the indictment was indorsed with 
a reference to Section S7() of the D. (\ Code. Such indorse¬ 
ment constitutes no ])art of the indictment. See U. S. v. 
Xixon, 23.J V. S. 231 and Williams v. U. S., 168 U. S. 382. 

2—4499a 
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TIk* evideiK'i* adducvil at tin* tiial almmlantly justified 
the verdict as to Dane. There was iiiieontradicted evi- 
(h*nce tliat Dane provided tlie admission tickets; tliat Dane 
en<i:aj;ed the puicilists to fiii:ht on the occasion; that Dane 
eniifaiifed the referee and other j)ersons to act as doorkeeper, 
timekeeper, and in otlier capacities; that lie employed the 
persons who issued the admission tickets and who collected 
the monev therefor; and that he received the admission fees 
collected from ]>ersons who witnessed the performance. 

There was no direct evidence that either (\)dv or Havmond 

• • 

knew that an admission fee was charirtnl to sjundators. 
None of the defendants testified, nor did tin* d(*fendants 
otTer any evidence, the case h(‘in,i^ suhmitted upon the ji:ov- 
ernment \s evidence. Tin* court instructed tin* jui'y in sub¬ 
stance that before anv of tin* di*f(*ndants could he convicted 
the jury must lu* satisfied beyond a reasonable doubt that 
then* was a ])U»:ilistic encounti*!* b(‘tween Cody and Hay- 
mond, and that an admission fi*e was chari^ed to see such 
encounter; and that, in addition to tin* for(*.i»:oinir, the 
Id jnry must be satisfied that Dane had charir(*d the 
admission fee lH*fore they could convict him; and that 
in order to convict Codv and Kavmond, in addition to the 
foreiroinic, the jury must be satisfied that (Vuly and Itay- 
mond knew that an admission fee was charired. 

The verdict of the jurors findinii: Dane i^uilty and acqiiit- 
tin»i: (\)dv and Kavinoinl constituted a detenuination of the 
fact by the jury that there was a pui^ilistic eucount(*r, that 
an admission fee was char.ii:(*d, that it was chariri*!! by Dane, 
but that Codv and Havmond did not know of the charirini^ 
of the admission fee. 

Such determination by the jury ther(*fore establishes the 
fact that there was conunitted a violation of tin* statut(*, and 
that Dane was a prin<*ipal, but that the pui'ilists theniselv(*s 
were innocent aireiits in such encounter. Cnder tlu*s(* cir¬ 
cumstances the (piestion is whether Dane, who chari^ed the 
admission fet*, arranged and promoted the spectacle, caused 
and procured tin* violation of the law, and who was him¬ 
self, by charii:in.ii: the admission ft*(*, a principal in the crinn*, 
is to be n‘li(*ved from criminal res|)onsibility merely be¬ 
cause he act(*d throiiu:!! innocent a.ij:ents. The law is w(*ll 
settled to the contrary. In tin* case of V. S. v. (roodini?, 
rj Wheat. 4()0, at paii:e Mr. Justice Story said: “Ou the 
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contrary it is the known and familiar principle of criminal 
jnrisprndence that he who commands or procures a crime 
to he done, if it is done is guilty of the crime and the act 
is his act. This is so true, that even the agent may be inno¬ 
cent when the procurer or ])rincipal may he convicted of 
guilt, as in the case of infants or idiots moved to ad- 

14 minister poison.” And in Maxey v. U. 8. 30 Appls. 
I>. C. 03, the court said: “Those authorities fully 

sustain the gimeral j)rinciple of law determined by the court, 
that one may b(‘ convicted as a i)rinci|)al though acting in 
the commission tliroiigh an innocent agent.” In Rooney v. 
r. S., ‘JO,*) Fed. the court said: “ FiVen in the absence of 
a stalut(‘ abolishing a distimdion of principal and accessory 
in felonies, the rule is well s(‘tth‘d that all who are ])resent 
aiding or abetting when a felony is committed are ])rin- 
cipals (‘ither in the first d(*gree or second degree, and if in 
the s(‘cond d(‘gree they may be arraigned and tried before 
th(‘ priiK'ipal in lirst degree and that th(‘y may be convicted 
(‘Veil though the party (*harged as principal in the lirst 
d(‘gree is ac(piitted.” The d(‘cision of the court in the case 
of vState V. Bailey, b3 W. Va. (>(>8, in which the defendant was 
convicted of theft through the ag(*ncy of an innocent ])er- 
son, contains the following: “Since the jury could have 
found a larceny of whiskey, and also, that some of the 
])arties above nam(*d were guilty, they were hound to de¬ 
termine which of .them was the princi])al; for there ("an be 
no crime without a perjietrator, nor an accessory without a 
piincijial. If Atkinson and Blackbin-n, the parties who ac¬ 
tually took the whiske.v, had no criminal intention in doing 
so, and took it by direction, or at the instance of another 
])arty, such other party is, ex iiecessitdfe the prin- 

ci]>al, though he was not present at the time and ])lace of 
the taking either actually or constructively. The law does 
not justify or excuse an act which makes the intentional 
j)er])etrator thereof guilty of a felony, hy demying 

15 or withholding remedy for the vindication of the 
peace and dignity of the state, by reason of the ])ecul- 

iar circumstances under which, or the means by which, it 
was accomjilished. Tf the jiarty who actually did the act 
was innocent of intentional wrong, and the act on his ))art 
was by ])rocurement of another, it imputes the criminal 
intent to that other party and makes him the guilty party, 
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jiltliDiiirli li(‘ wjis ii(»t in niiy s<‘ns(‘ nii ncvoinplicD, llu‘ ro- 
coiispirator, or aider or abettor ot* the actor. Tlie relation 
of the |>arties to one another and to the act is such as to 
create an exception to tin* general rules of law respect in, 
principals and acc(‘ssories. If the circnnistances show that 
the crime has been conmiitted and the actor was innocimt 
of intention to do wron^, he is treat(*d as a mere instrument 
or a<rency in the hands of him who procured or induc«*d his 
act. II(‘ is m‘ither the principal nor accessory, nor .iruilty 

of anv (*rime or offcMise. From necessitv therefoi-e, the 

• • 

otlno* party must be the perpetrator of the crimt*. no matter 
wh(‘re he was. I>ish. Xew Frim. Law, Sir. .‘110, says: ‘Tlie 
doctrines of this sub-title explain how it is that the books 
sp(‘ak of the crimes beiu,ir committed thi’ou.uh an ‘innocent 
a.irent.’ Sm-h an airent is one who does tin* forbidden thin.i^ 
moved by another person, yet incurs no le.i^al .uniIt b(‘cause 
(‘ither not endowed with mental capacity or not knowinix 
the immlpatin.ir facts.’ At section (140 the same author says : 
‘There may be more princi]>als than one, but there must bt‘ 
at least one. Fonseiinently a man from whose sole and un¬ 
aided will comes a criminal transaction is pi'incipal, what¬ 
ever physical aiicncies he employs, and whether he is 
1() present or absent when the thinn’ is dom*.’ At sec¬ 
tion (mI, h(‘ says: ‘Since there must always be a ]>rin- 
cipal. one is such who does the cri)ninal thin,i»: through an 
innocent a.iient whih* personally absent. For example, 
when a dose of poison, or an animate objiM-t like a human 
bein^, with or without i^eneral aci'onntability, but not 
criminal in tin* particular instani'c. indicts death oi* other 
injury in the absence of him whose will set the force in mo¬ 
tion, there beinir no one but the latter whom the law can 
]>nnish, it of n(‘cessity tixes n])on him as the doer.’ ” 

4'he sam(‘ rule has been announced and a])])lied in the 
followin,!*- cas(‘s, which include decisions both in the United 
States and in Fnuland, and otTenses ran,i»:in,i*- from homicide 
and bnrirlary to connterfeitinu’, forjrery, uttering, and false 
])retenses; Maxey v. XL S. ,40 App. D. C. 0.4; Rooney v. V. S. 
‘20,4 Fed. OOS; V. S. v. Goodini»:, supra; (’hristie v. (’ommon- 
wealth, *2:17 S. W. (Ky.) (;(;0;>rnitt v. St. ‘2.47 S. W. (Tex.) 
.)7‘2; 7)74; Uonnolly v. St. 170 Ill. .‘)87; Peo])le v. Armstrong, 
200 Ill, ,447; 1.42 X. F. ; Reed v. St. 12.) I\y. 120; Steely 
v. St. 132 Ky. 213; 110 S. W. 714; Gregory v. St. 20 0. St. 
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510; ‘20 Am. Kop. 774; PoopU' v. Adams, 3 Denio (N. Y.) 
!!>(), 45 Am. Doc. 4(58; Pom. v. Hill, 11 Mass. 13(); Berry v. 
St. 10 (Ja. 511; h’ice v. St., 118 (la. 48; St. v. Learned, 41 Vt. 
585; Bislio]) V. St., 30 Ala. 34; People v. Kathbim, 21 Weaidell 
50!); St. V. SlmrtlitT, 18 Me. 308; Kei»'. v. Michael, 2 Moody C. 
P. 120; Hei*-. V. Ihuiiieii, 2 Moody P. P. 310; Kej>:. v. Mazeaii, 
!) P. cK: P., 070; l\e.ir. v. Wallis, 01 Hn<;-. Be])r. 204; Rex v. 
(tiles, 1 Moody 100; Rei;-. v. Tyler, II. C. & P. 010; 34 Eng. 
R(‘pi*. !)23; I\ex v. Butcher, 8, Pox, P. (\ 77, see note 

17 to Phristy v. Pommonwealth, 24 A. L. K. 500 at page 
003; 1 Phitty Pi*. L. 101; Foster (h*. L. 340; 1 Hale, 

P. P. 017; 1 Bishop Pr. L. (0th. Ed.) Section 052, ])age 472, 
and Section .‘JIO, pagi‘ 3)22, (Mark cV: Marshall (h‘. L. (2d 
Ed.) S(‘ctioiis 1()0, 107 and 108, pages ‘230 and 237; and 
.Mays Pr. L., (3)]‘d. Ed.,) Section (>!), page 71. In Reg v. 
Walku'c, !)1 Eng. Rep Holt, P. d. said: “Though the in¬ 
dictment he against th(‘ p]-ison(‘r for aiding, assisting, and 
ah(‘tling A who was a('<jnitt(‘d; the indictment an<l trial 
ol* this piisoiU‘i- is w(‘ll (‘iiongh, for who actually did the 
mni'der is not material: tlu‘ mattm* is that a murder was 
('ommitted and the otlnn- is hnt a circumstance and all are 
])rinci])als in this cas(‘; tluoHdort' if a murder has been 
}n’OV(‘d, it is well enough.” 

As al)ov(‘ stated tlu‘ (‘vidinice adduced at that trial and 
tln‘ viM'diet of the jury tlu‘r(‘on (‘stahlished that on the oc¬ 
casion in (jnestion tlunv was a pugilistic encounter between 

Podv and Ravmond to see which an admission fee was 

• • 

charged bv Dam*. Thei’e was therefoie a crime committed. 
Dam* was a ])i*inci])al to tin* crime and procured its com¬ 
mission, of which ei’ime he is therefore none the less guilty 
beeanse Pody and R’aymond were acquitted for the reason 
that they did not know that an admission fee was charged. 

Ponnsi‘l foi- def(*ndant has recpiested the court to con- 
sidin’ the (‘litire r(‘cord of testimony in connection with 
his motion in arrest of judgment. Accordingly the court 
has done* so, but the same result would be reached if the 
con i t should r(‘ly only iqion the assnm])tions of the fact 
which it iiinst make in support of the verdict. 

18 Tin* motion in arrest of jiidginent must be over¬ 
ruled. 

WEXDELL P. STAFFORD, 

Justice. 
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Snpromo Court of the District of Columbia. 


Saturday, May 22", A. D. 11)26. 

Tile Court resumes its session iiursuaiit to adjournment: 
Mr. Justice StalTord presidiiif^. 


Conu‘ as well tlie Attorney of the United States, as the 
ilefemlaiit in ])ropei’ piM'son, in custody of the Superintend¬ 
ent of the \Vashinj;t(Ui Asylnni and Jail, and hy his at¬ 
torneys .Messrs. J. .\. O'Shea and J. II. Uurnett; and there¬ 
upon the def(‘inlant's motion in arrest of jud«;ment com- 
ini; (»n to he heard, after ari»ument hv the counsel is hv 
the Ccnirt ovturnled, to which action of the Court the de¬ 
fendant hv his attorneys prays an exception which is noted; 
and thertMipon it is (h‘man(h‘d of the defendant what fur- 

tliei' h(‘ has to sav whv the sentence of the law should not 

• • 

he ])i'on(»nnc(*d airuinst him, and he says nothing except as 
he has aln‘ady said: whereujion it is considered hy the 
('ourt that for his said olVense, the <lefendant he taken hv 
the Superintendent afor(‘said, to the .\sylum and Jail afore¬ 
said, wluMici* lu‘ ame, thence to the Penitentiary as desig¬ 
nated hv the .\ttornev (leiu'ral of the United States, there 
to he imprisoiu*d for the period of Three (J) Years, to take 
etf(‘ct friun and including tlu‘ date of arrival of said de¬ 
fendant at said Penitentiary; and thereupon the de¬ 
ll) iVndant hv his attorneys notes an a])peal to the (V)urt 
of .\ppeals of the District of (’(dumhia, from the 
Judgment of the ('ourt in this case; whereu])on the Court 
tixi‘s the amount of h(»nd for costs on a])peal at One Hun¬ 
dred Dollars or Fiftv Dollars in cash. 


M<>f}<tn tu Sfrilir StnitvHce. 


Filed Mav 25, 11)26. 

**♦*#*• 

Xow comes the def(*ndant Frank Dane, hv his attoriievs 
James A. O’Shea and John 11. Burnett, and moves the 
Court to strike out tin* sentence im]^osed on Saturday, May 
22d, 11)26, for the reasons that: 
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1. The (let’eiidant having been indicted under Section 
876 of the (\)de of l^aws for the District of C’oluiuhia, and 
that having been specially repealed the (V)urt was power¬ 
less to senten(*e the defendant on the indictment under 
which he was charged. 

'2. The defendant did not have a fair and impartial trial 
as guaranteed him l>y the Constitution of the United States 
for the reason that there was a member of the jury be¬ 
longing to the Ku Klux l\lan, which fact the defendant 
could not ascertain bv reason of the limits under which 
the Court held counsel in their examination on the voir 
dire. 

dAMUS A. O’SHU A, 

JOHN II. BUKXUTT, 
Attonieys for Drfeudaut. 


20 


Sui>po rt iup AIjida rit. 


District of Coli mbia, s**; 

dames A. O’Shea being first duly sworn according to 
law deposes and says that he is a member of the Ibn* of the 
District of Columbia and has been for a number of y(‘ars; 
that he was of counsel of record in the matter of United 
States vs. Frank Dane, et al., and that during the course 
of the trial he attemi)teil to (piestion the members of the 
jury as to their church alliliations which the Court refused 
to i>ermit; that on Friday, May 21st, he leariied on informa¬ 
tion and belief that there was a member of said jury, which 
sat in the case of the said Fiank Dane and returned a ver¬ 
dict of guilty, who belonged to the Ku Klux Klan; that the 
name of the said juror so your alliant states on informa¬ 
tion and belief is Drover S. Sexton. 

dAMES A. O’SHEA. 

Subscribed and sworn to before me this 25th day of 
May, A. D., 1926. 

[notarial seal.] AXNA L. COOKE, 

Notary Public, D. C. 
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*J1 Sn|U(*inc (’oull of tin* Histrict of (’olunibia. 

Satunlav, Mav A. D. 

• • ” 

'Flir (’om t r(‘suin(‘s its session pursuant to a<l,jouruuK*ut: 
Mr. Justice StalTord, presidiuir. 


(’oiiu* as well the Attorney ot* tin* Tuited States, as the 
deleudaut in pro|»ei* person, in custody ot' the Snperintend- 
(‘iit ot' the Washini^ton Asvlinn and Jail, ainl hv his at- 
torney J. Ij. liurnett, FiS(|nii(*; jind tlnnvnpon tin* det'inid- 
ant, hy his att(»rney, and in ()pen (’onrt withdi'aws his a])- 
p(‘al hen*t«d'or(‘ noted in this cast*; whertuipon tin* dtd'innl- 
ant’s motion to striki* scmteiici* coininir on to Ik* heard, is 
hy the (’onrt overinletl, to which action ot' the Fourt the 
det'endant hy his attoi*ni*y plays an (‘Xct‘ption which is 
not(*d; and tlimcnpon the det'i'iidant hy his attorney noted 
an a|»pt*al to the (’onrt ot' Appeals ot' tin* |)isti‘i(*t ot' (’o- 
Ininhin. from the Jnduineiit of the (’onrt in this case; wliere- 
npon tin* (’onrt lixi‘s tin* ainonnt of bond foi* costs on ap¬ 
peal at (tin* Hundred Hollars or f'ifty Hollars in casli. 

Mittun'inulnw. 

June Id, Itt’Jd.—(’ash bond <m ap)K‘al (Hane) approvt‘d 
and tiled. 

'I'l Assifiitments o/ lAi'or. 

Filed June ‘JS, 192(1. 


Xow comes the def(‘ndant hv his attornevs, James A. 

ft ft 7 

O’Shea, John II. l>nrnett and Alfr(*d (loldstein and as- 
siirns for review to the (’onrt of Appeals of the Histriet 
of (’olnmhia on a))peal in tin* ahove-i‘ntitled cause the fol- 
lowinir eirors committed hv the (’onrt: 

1. In refnsini*; to allow counsel to interroi*at(* ])rospe(‘- 
tive jurors on the voir dire as to their atliliations. 

2. In iH*fnsing to iTMinire an election between the various 
eounts in the indictment. 
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3. Ill ref using to require an election between the aver¬ 
ments of tile tirst count in the indictment. 

4. In r(‘fusing to require an election between the aver¬ 
ments of the second and third counts in the indictment. 

o. In permitting witness Sannder to testify as to the 
purpose Dane had in renting the Arcade, there being a 
written lease. 

b. In jiermitting the Assistant District Attorney to use 
the expression “tight”, when examining witness Saunders. 

7. In permitting in evidence (lovernment Exhibit One, 
which was a copy of an executory contract. 

5. In ])ermitting the witness Oarol V. Donnelly to be 
asked.tlu‘ date on the tickets furnished to Mr. Whiting. 

!). In j)(‘rmitting the witness Mitchell to state what Oody 
and Davmond did during the exhibition, in that it called 
for an ojiinion. 

*J.‘) 10. In ])ciniitting witness Murdock to testify what 

he saw Cody and Albee do as it called for an expert 
ojiinion and the witiu'ss had not been (pialitied. 

11. In ])ermilting the witness Mitchell to state what liis 
duties were as refenu*, and that he explained the rules that 
governed the bout. 

12. In permitting the witness Charles Hough to give ex- 
])(‘rt t(‘stiniony, in that he stated he saw a fight. 

12. In ])ermitting the witness Frank Kaymond to give an 
ex|)ert opinion in that he stated he saw a boxing exhibition. 

14. In permitting th(‘ witness Janies Lake to relate a 
(conversation with Mi*. Dane as regards acting as announcer 
at exhibitions generallv. 

17). Tn ])ermitting witness Edward Ross to state that 
Dane had a conversation with him with reference to letting 
him have Johnnie (Jill and Buster Dundee who were not on 
ti’ial. 

Ifi. Tn ])erinitting the witness Waxman to give expert 
t(‘stimony as to what Dundee did that night, the (^ourt 
stating ‘‘I think what hapjiened there, no matter between 
whom it was, is proper on the question of what was going 
on there.” 

17. In permitting witness ^litchell to state he remembers 
stopping one bout he refereed because of too much pun¬ 
ishment. 


3—1499a 
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18. Ill |K*nnittiiijx witness O'Connor to state a conversa¬ 
tion had with Leslie and Haywood who boxed the senii- 
wind-ni), said conversation being out of the presence and 
hearing of defendants. 

l!h In refusing to jierniit counsel for defendant to 
24 ask the witness Donald Patterson if he didn't ])ar- 
ticijiate in iinblishing tlie ('lip Slieet, counsel stating 
to the ('onrt that this ]niblication was used as ])roj)aganda 
against this ('liib. 

20. In permitting witness ('oldie Ahearn to give his o])in- 
ion as to what ha])pened that night, it being ])ointed out 
that this was giving expert testimony. 

21. In refusing to iHMpiire the (iov(*rnment to elect be¬ 
tween the various counts at the ch)Si* of the (lovernmeiit's 
C'ase. 

22. In ov(‘rrnling a motion for a dirt‘ct(‘d V(‘nlict as to 
defendants ('odv and Havmond. 

22. In overruling a motion lor a directed v(*rdi(*t as to 
detendant Dane, in that the indictment is <ln])licitons as far 
as he is concern(‘d charging him with being both a ])rin- 
ci])al and as an aider and abettor. 

24. In refusing to dinn't a v(‘rdict of not guilty on the 
ground that the District Attorn(*y stated he reli(‘d on Sec¬ 
tion fl7() of the ('o<le and that this section had been repealed 
atnl that this scctum had hern n’pcalr/l by the lN*nal ('ode 
and therefore Section 87() was not in force. 

27). In refusing to grant defendant's prayer.s* Xo. One. 

2(). In refusing to grant (hdendant's ])rayer.v Xo. Six. 

27. In refusing to grant defendant's prayer Xo. Seven. 

28. In refusing to grant defendant's prayer Xo. Eight. 

2t). In refusing to grant defendant's ])rayer Xo. 
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Xine. 


20. In refusing to grant defendant's jirayers Xo-. 
10-11-12-14-15-10-17-18 and 19. 

21. In charging the jury that Dane might 1h‘ found guilty 
as a principal, by aiding and abetting, even thongh the de¬ 
fendants ('odv and Havmond W(‘re found not gniltv. 

22. In charging the jury that “It would not make any 

difference that onlv memliers of the club could bnv the 

• • 

tickets and pay a fee and go in and see it." * * * It 

wonld not make any difference what name shonld be given 
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to it, whether it should be called an assessment or due, 
or anything else.’’ 

.‘13. Ill overruling the motion in arrest of judgment. 

.‘14. In overruling the motion to strike the sentence. 

JAMIES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

At fortieths for Defendant, 

Designation of Reeord. 

Filed June 28, 1926. 


The Ulerk will ])lease make u]) a Transcript of the Record 
in the above entitled cause for the appellant to file in the 
Ooiirt of Apjieals of the District of Oolumbia, to consist of 
the following: 

1. The Indictment. 

2. Flea of each defendant. 

3. Verdict of the jury as to each defendant. 

4. Motion in arrest of judgment. 

26 Ovturuling of Motion in Arrest of Judgment 

and ojiinion of Court. 

6. Judgment. 

7. Motion to strike out sentence. 

8. ()v(‘rrnling of Motion to Strike out Sentence. 

9. Appeal in open Court and appeal bond. 

10. Bill of Exceptions. 

11. Assignment of Errors. 

12. This Designation. 

JAMES A. O’SHEA, 

JOHN BURNETT, 

ALFRED GOLDSTEIN, 

Attornegs for Defendant, 
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Su])renio (V)iirt of the District of Columbia. 

Thursday, July 15", A. I). 1926. 

The C’ourt resumes its session pursuant to adjournment, 
Mr. Justice Iloehling, presiding. 

• *••**• 


As of June JO". StatTord, J. 

Xow comes liere th(‘ (hdVndant hv his attorney, James 
A. O'Sliea, Ks<|nii-(‘ and ])rays the Court to sign, ami make 
a part of tlu‘ !•(*cord his Dill of Kxceptions tak(Mi during 
lh(‘ trial of ill ‘ case ami hied with the Court on June 16", 
1926 which is a.ccordinglv dom‘. 
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Suprcim* Court of the Disti’ict of (\>lum])ia. 


I’nitkd States ok America, 

District (ft ('(tlmntfiay ss: 

I, Frank F. thumingliam. Clerk of the Su])r(‘me Court of 
the District of Columhia, hen'hy certify the foregoing 
j)ag(‘s nuinluu’od from 1 to 2(), both inclusive, to he a true 
and coi’rrct traii.^cript of th(‘ record, according to directions 
of counst‘1 licroin tiled, cojiy of which is mmh* ])art of this 
transcrijit, in cause entitled rnittul States vs. John Cody, 
alias Jack Cody, Philip Kayinond, and Frank Dane, alias 
Frank (\*c(*arelli. Criminal Xo. 4421 J, as the same remains 
upon the hies and of record in said (\)urt. 

In t(‘Stiinonv whereof, 1 hereunto subscribe mv name and 
ahix the s(*al of said Court, at the city of Washington, in 
said District, this 26th dav of Julv, 1926. 

[Seal of SupiTum* Court of the District of Columbia.] 

FHAXK F. (’UXXIXCIIAM, 

C/c/'A', 

P>y CIIAS. B. COFLIX, 

Assistant Ctin'l'. 


FRANK DANE VS. UNITED STATES. 


21 


28 Ill the 8ii])renie Court of the District of Columbia, 

Holdiiiji: a Criminal Term. 

Criminal. Xo. 44213. 

United States 


vs. 

John (\)dv, PuiLLie Raymond, Frank Dane, Defeiulaiits. 

liUl (ff I^J.vrrpf ions. 

r>i‘ it reiiirinl»er(‘(l that at tin* trial of this case, which 
eaiiK* on hcfori' Mr. Jnsliee StatVonl in (h’iminal (^onrt 
~ 'Pwo of the Snpri'ine Court of the District of (\)lnml)ia 
on lh(‘ 4lh, olh, and dth days of .May, A. D., 1920, the United 
Stal(‘s lieinin- re;)r(‘S(‘iit(‘d by Assistant Unit(‘d District At- 
lorn(‘ys ()'L(‘ary and FllnJly and the defendants by James 
A. (FShi‘a, John II. Ibiriielt and .Mfred Coldsteiil, the fol¬ 
lowin';- ])roc(M*dinj;s were had: 

Tin* jury was sworn, on its voir dire and counsel for 
(lefiMidanl havini;- asked oin* of tin* jurors to what church 
he beloni;-ed and the juror liavini*- answered was excused by 
th(‘ defense*. Thereupon the question was propounded to 
another prosieei'tive juror ainl objection was made by the 
(lovernnieiil and sustained bv tin* Court, to which counsel 
for thedefend:mt noted an exc(‘ption. That out of th(» hear- 
imr of the jury connsel for the defendants stat(‘d that it in¬ 
tended to ask all of the jurors th(‘ same (jnestion, so as to 
d(‘tei-inine the'r atliliations, which tin* Court refused to ])er- 
init, and thej’en])on connsel noted an exce])tion. 

.\ft(‘r the jury had been sworn, connsel for the defend¬ 
ants asked that the (iov(‘rnment b(‘ reipiircd to elect 
29 between the ditTerent counts of the indictment which 
the (loveiaiinent declined to do on the i>:ronnd that all 
of the counts cliar.i;-ed one and th(‘ same transaction, and to 
this refusal of the Court the defendant noted an excep¬ 
tion. 

Connsel for the defendant asked the Court to require 
the Ooveriimeiit to elect as far as the first count was con¬ 
cerned claiming that the count chari>*ed the defendant Dane 
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in ono j)ortion of the count as lK*in^ a i)rincii»al, and in 
another portion as an aider and abettor and therefore was 
duplicitous, and to the court's refusal to re(piire the Gov- 
(*rnrnent to elect counsel for defendant noted an exception. 

That then and thereupon counsel for the defendant made 
the sain(‘ request for an (‘h‘ction with respect to the second 
and third counts of the indictment, and to the court’s re¬ 
fusal to recpiire the Government to elect, counsel for de¬ 
fendant not(‘d an exce])tion. Connsel statinii: that lie de- 
sir(‘d to note in each instance an exce])tion to the refusal of 
the (’onrt to reijiiire an election. 


That tluMi and theren])on th(‘ Gov(*rnment to maintain 
tin* issue's on its ])art joined called one Joseph Saunders, 
who t(‘stiti(‘d snhstantiallv as follows: 


'riiat he is pi'e'sich'nt of the .\rcade (’onqiany which owns 
tin* Arcaeh' Gnildinir, locate'd at 14th and Park Hoad, Xorth- 
west, in the District of (’olnmhia, and is accpiainted with 
the d(‘f(‘n<lant Dane': witiu'ss was then handed Gov(*rnment 
Mxhihit ^ One a.nd state'd he idi'iititied it hy his writing, and 
l>y Mr. Ashhridg(‘'s writing; that the last three line's of the 
pajK'r we're' writte'ii hy Mr. Dane: that his writing was an 
interliiH'ation just before the last paragra])h; that 
.‘It) Mr. Aslihridge* was Se'e'retarv of the Arcade Com- 
])any ami his writing was on the* right hand siele of 
the' last fe)nr line's: that the pa])er was signe'el in elnplicate 
and Mr. Dane has tlie' elnplie'ate': that then anel thereupon 
ove*r the' ol)j<*clieMi anel e'Xe'eptioii e)f e'oiinsi'l for the eh'fenel- 
ants, the' witness was pe'rmitte'el to re'late that he liael a ceni- 
versation wit); the' ele'fi'iidant Dane as to the ])nrpose Dane 
had in re'iiting the' ])lae*e‘, the' ])artie*nlar gronnels feir the oh- 
je'ctieeii being tliat it was inaelmissible if it was mergeel in 
the writing: ttjat e)ve'r elefeiielaiits' obje'ctie>n and exception 
the* witness was ])e'rmitte'el to state that elefenelant Dane 
saiel his juirpose* was te) hire* the* roeuns feu* club rooms anel 
exhibitienis: tliat this ce>nve‘rsation was in lO'J.’): that there 
we're se'veral e'onversations, all for the ]mr]^ose of renting 
e*e'rtain ])arts of the Are*aele' pro])erties for a Club and for 
e'xhibition ])nr])ose's, the exhibitions to be athletic ex¬ 
hibitions anel for atliletic training: that they wantenl rooms 
for a club anel for giving larger athletic exhibitions and for 
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trainiiii*:, liaskot l)all, boxiiijx, and general things of that 
sort. 

That tlien and tlioronpon tho following occurred: 

By Mr. O’Learv: 

» • 

“Q. May I ask yon jiarticnlarly if yon said anything 
about liirliting, hoxiim’-. A. lie mentioned hoxinu’, ves. 




He s])oke of boxing, that one of the larger exhibitions was 
to he boxing or wrestling, 1 think, also billiards and j)ool 
I think. 

Mr. O’Shea: I move that that suggestion of the District 
Attorney about lighting go out. That is just a conclusion 
on his part. 

The C’onrt: Do von think that is a matter for the (’onrt 
to pass n|K)n, he(*anst* he ns(‘d that exjiression ? 

31 Mr. O’Shea: If a man is giving a conversation Mi*. 

O’Learv should not use the word ’Might” when the 
witness said ‘Mioxing.” 

The (’onrt: 1 do not think there is anvthing for the Court 
to ])ass upon. 

Mr. O’Shea: May 1 reserve an exception to it, your 
11onor t 

The Court: Certainlv.” 


That at the time the exhibition and arrests were made, 
Mr. Dane occupied the three rooms between the anditorinm 
and the Christian Science Keading Hoorn, and that evening 
occupied the large anditorinm and the rear jiart of the 
anditorinm; that he was in and out and was in his oHice 
and went in several tinn*s; that the witness then stated 
that Mr. Dane gave them $200 that night as ])art of the 
i‘ent for the use of the (piarters in the Arcade Bnilding; 
that counsel for the (iovernment then asked if that inclnd(‘d 
thi‘ anditorinm that was being occupied that evening and 
Ml*. O’Shea objected to it as he is giving the contents of 
that pajier; that prior to that occasion he had receivcMl 
otht‘i* nionev from Mr. Dane; that he knows Kdward S. 
Whiting Jr. and a man by the name of Seits and he saw 
them there that night; that (iovernment Kxhibit One and 
co])y given Mr. Dane were alike in respect to the writing 
as well as in respect to the typewriting. 
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('ross-oxamination: 

That hv (lid not (‘onipai’c the ty]H*\vritini; ot‘ tlK‘S(‘ papers. 

That then and tlnoTMipon th(‘ (iov(*rnnu‘nt to rnrth(‘r 
maintain the issue's on its ])art joined ealh'd one 
Sidney Ashbridge, who testified substantially as 
follows: 


'i'hat he is Seerc'tary ol‘ the Arcade Company; that he 
n'cognizes four woi-ds in tin' I’iu'ht hand maruin of Hxhil)it 
= <)ne; that it is his writing. 

That tli(*n and therc'iipon tin' (Jevernment olfen'd (Jov- 
einment exhibit ^()ne in (*videnc(‘, and tin' d(‘f(‘ns(* made' 
the following objection to its admission in evid(‘nc(‘. 

“.Mr. linriK'tt : We object to tliis, if tiu* Court please*, 
on the* first ground it is a copy and the* original has not 
be*t*n ae‘e'onnte*el for; e»n the* second gi'onnd that it is an 
e*xe*cntory contrae*t, some*thing to be* done* in the* future*, and 
as the* ])ape*r now stands the* contract, if I may call it such, 
the only ])arty te» be* bound the*re*by is Dane*, and it is the*re*- 
fore no jeroof against him. Wi* obje*ct to it on those* gronnds 
if the ('oni*t ph'ase*. 

'file Court : Those* obje'ctions may be* ove*rrnle*el. 

.Mr. ()’She*a: Voiir Ilonoi* ])ei‘mits ns an exc(*ption. 

d'lu* Court: Ve*s; an exce*])tion may be* note'd.” 

That tlu*n and the*re*n])on ove*r the* obje*ction and e*xce*ption 
of the defe*nelant (iove*rnme*nt Ivxhibit — One* was re*ce*ive*el 
in e*vidence. 

'riiat then and tlu*re*npon connse*! stat(*el that they desirenl 
to strike* out the* te'stimonv of this witne*ss in line* with the* 
obje*ction state*el at the be*ne*h, and the* Coni't state*el that he* 
eliel not think it ne*ce*ssary to save the epie*stion both ways. 

That then anel the*re*npon the (iove*rnme*nt re*e*alle*el the* 
witness Joseph Saunders, anel he testified substantially as 
fe)lle)ws: 

That (lovernment Exhibit = One is a carbon co])y; 
that he eloes not know where the original is but snp- 
j)oses Mr. Dane has it; that the original he gave Mr. 
Dane was signed bv witness as President of the Arcade 
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r()mi)aiiy; that he does not think there was ever any other 
j)a])er submitted subsequent to that paper. 

Cross-examination: 

'1 hal his nH'olleetion is he personally delivered a eojiy to 
Air. Dane; that he thinks he handed it to him after he signed 
it, hut has no very delinite reeolleetion ot* it, as he signs 
a great many papers. 


That then and thereupon the Government, to further 
maintain tlie issues on its part joined, called one Edward 
S. Whiting, Jr., who testified substantially as follows: 

That lu* knows the dcdendant Frank Dane; that he knew 
him about three weeks ])rior to an exhibition that occurred 
(Ml January 1‘Jth at the Arcade Building; that at the time 
he was employed lu‘ had a conversation with Air. Dane at 
the Arcade; that Air. Dane told him he wanted somebody 
to attend to the ollice and look out for the books; that he 
told him to sit around the ollice and issue membership blanks 
to people becoming members of the National (^a])ital Sport¬ 
ing Flub; that he was also to issue tickets to ])eo)>le who 
had membership caixls only; that the tickets were for shows 
and by shows he means entertainments; that then and 
lh(‘i-eu])on the* witness was asked what occurred at these 
bouts when nnui had boxing gloves on, and counsel for de¬ 
fendant obj(‘cte(l, stated that w(‘ are not concei*ned with 
this particular matter and the District Attorney was ask¬ 
ing what occurred at these things; that the court stated 
that the witness might describe what went on, and the wit¬ 
ness th(‘i‘(*upon stat(‘d h(‘ did not know what went 
Jl on, he was in the ofiice. That the witness was em¬ 
ployed on the night of January ll!th; that he was 
looking for Air. Dane to pay his salary and there is a little 
due yet; that Air. Dane furnished the apj)lication forms 
and th(‘y wei’(‘ put in Air. Dane’s safe in the Arcade Build¬ 
ing; that the meml)ership cards were furnished by Air. 
Dane and also ke])! in the safe; that if a man wanted to 
become a memlxu*. h(‘ would give him an a])plication blank 
and he would till it out and return it to witness with the 
assessment of and then witness was to issue him a 

membershij) card with a ticket for the next show; that 

4^^99a 
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\v 1 h‘ 1 i a man hocamo a inoml)or his iiami* was filled in on 
the ineinhershi|) card and he would then he f!:iven a ticket 
and also become a member of the club; that on these mem- 
bershij) cards was the name of Mr. Dane and Mr. Nicolai. 

That then and thereuixm the followiuji: occurred: 

l^v Mr. O’Learv: 

• » 

“Q. Now, on the nii^ht of January 12 did you issue or 
sell tickets to the bout that occurred on tliat ni^ht ? 

Mr. O'Shea: We object to that, may it please the Court— 
did he issue or sell tickets? 

Mr. O'Leary: All ri^ht, 1 withdraw that (piestion. 

(^. Dill you i(ive to })eople tickets that ni^ht to attcuid tlu‘ 
hout ? A. Yes, sir. 

y. Under what circumstances did you juivc* tick(*ts to 
that bout on the 12th of January? A. Wi*ll, if a member 
came in and he wanted to see the hout lie was supjiosed to 
pav his assessment, whatever was re<iuir(‘d on the tick(‘t 
he'had.'’ 

That if he Inul a membershi]) card he mi^ht ^et a rinii;- 
side seat for ^J.oO or a lileaclier for :(i2.2(); that those 
Jo who did not till out application forms and did not 
have memhership cards did not ,ii:(‘t tickt‘ts; if they 
came without a membership card witness told them they 
would have to become a member before thev could i*:et tick- 
ets; and after they had tilled out an aiiplication th(‘y would 
have to jiay $3.JO with the tirst application; that he is not 
positive but thinks about tifteen or sixteen hundr(‘d ])eople 
attended the exhihition on January 12th; that witness took 
in between $800 or $000 for the tickets issued; that Wolms- 
ley was working that ni«:ht and he turned over his money 
to witness and it was ))ut into Mr. Dane's safe at the Ar 
cade Buildin‘r; that j)rior to six o'clock on that day he i^ave 
Mr. Dane $100 that lie was to give to Mr. Saunder; that on 
that night in the neighborhood of JO or (iO ])eo]»h* cam(‘ 
there who were not members and tilled out applications and 
were admitted; that Mr. Dane told him the $100 witness 
gave him was for rent; that a day or two before he had 
given him another $1(M), that certain tickets issued that 
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night were stamped “Guest tickets”; that if a member 
wanted more than one ticket for himself he was supposed 
to mark it guest, he was supposed to have one extra ticket 
for a guest if he wanted it, and for each such ticket there 
was an assessment; that he was present when Mr. Donnelly 
came up there to ])rint the tickets; that he got Mr. Donnelly 
to come up there and Mr. Dane gave him the order; that he 
])aid for the tickets with money out of the assessments; 
that on the night the police came up there Mr. Dane was 
about; that the tickets were counted that night and a Mr. 
Waxman was })resent at that time; that Mr. Dane was not 
in the room where the tickets were counted; that he does 
not know whether Mr. Dane had anything to do with the 
counting. 


That then and thereupon Government Kxhibit # 
d() One, as follows, was read to the jury: 

That the trial of the case came on for a further heariiijr 
on May oth, and the following proceedings were had; 


The Government to further maintain the issues on its 
Dart joined recalled one Edward S. Whiting, Jr., who testi- 
tied as follows: 

That the tickets issued that evening entitled the holders 
to see the show that evening; that he does not know how 
many bouts there were; that the defendant Dane did not 
tell him what was to become of the money received for 
tickets. 


(h’oss-examination: 

That he did not dispose of any tickets to any people other 
than members on that night, unless there were a guest; that 
he doesn't recall the membership of the club on the night of 
Januarv 12; he doesn’t remember that the safe had on it 
“The National Sjiorting Club”; the safe was in the first 
room olT the lobby entering the club room; there were three 
rooms; the first one was the office; and the library for the 
second and the pool room the third one; in the back part of 
the Arcade Building was the gym and shower baths and 
boxing apparatus and athletic apparatus; that during the 
day there was sparring lessons and boxing in the back part 
of the club; that if a person came there on the night of the 
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12tli of January who was not a inomber of the elut) to he- 
come a nieinher he wonhl have to till out an application 
form and (lej)osit the $2.J() with witness and then he was 
entitled to a membership card which was mailed to him the 

next dav. 

* 


Kedirect examination: 


That he does not recognize Mr. (Jrant who was 
37 asked to step in the Court room by counsel for the 
Government; that his procedure prior to the night of 
the bout was the same as to having persons till out member¬ 
ship application. 


That then and thereupon it was stipulated in o])en Court 
bv counsel for the Government and counsel for the def(‘nd- 
ant if Hdward S. Whiting, Sr. were present he would testify 
that he receivtnl from Carol V. Donnellv the tickets for this 
bout and paid Carol Donnelly $10, and that he hdt those 
ticktds in his, Kdward S. Whiting’s ollicc* at the* Arcade. 
And it was further agreed that William Whiting, if he were 
j>rt‘S(“nt would tt‘stify that he opinied the door of the ofiice 
of his father when Edward S. Whiting, Jr., the witness who 
just left the stand, got the tickets. 


That then and thereiijion the Government, to further 
maintain the issues on its j)art joined, called one William 
H. Walmsley, who testified substantially as follows: 


That he has known the defendant about sev(*n or eight 

months: that earlv in the dav of the 12th Mr. Dane asked 

• » 

him to ln‘lp him s(‘e that all members as they came in showed 
their meinlKoship cards and help at the box office: that 
pursuant to his conversation he attended the box office and 
issued $2.20 tickets to persons if they had a membei'shii) 
card: that thost* who di<l not have membership cards Mr. 
Daiu* told him to send them across the room: that in that 
room there was a desk, a ])iano and a billiard tabh*: that he 
doesn't know if there were any ])a})ers there; that he 
couldn't tell how many ])eo])le he referred to this room nor 

how manv tickets he issued: that the monev that witness 

• • 

took in for tickets issued by him that night was turned over 
to Mr. Whiting, Jr. 
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r>8 That then and l]ieioiii)on tlio Governmeiit, to fur¬ 

ther maintain the issues on its ])art joined, called 
one Carol V. Donnelly, who testified substantially as fol¬ 
lows : 


That he conducts a ])rintinu: business under the name of 
The Novelty Printiiii:: (V>mi)any; and knows Kdward S. 
Whit ini*: dr.; that he does not know the defendant Dane 
and does not know him bv sii>iit; that he went to the Arcade 
])ursuant to a call from Mr. Whitini*: Jr.; that the tickets 
that wei’c ordered were furnished to the elder Mr. Whiting; 
that over the objection of the defendant the witness was 
asked if the date of the tickets was for January 12, 1920, 
the ground of the objection being that the tickets sjieak 
for thems(‘lves and the witness was looking at a book; the 
witness theriMipon stated he had no tickets and the court 
said that being tin* case*, if you have no tickets he may 
show evid(*nce of tin* date; the witness thereupon stated 
In* did not know tin* date on tin* tiek(*ts; that he I'eceived the 
oi‘d(*i* for tin* tick(*ts on Januai’v 2nd; that over the objec¬ 
tion of tin* <h*fendant he was ])eiTnitted to state that was 
the only occasion upon which he received an order from 
Dane. Witin‘ss in ojn*!! coui’t identified Dane as the man 
from whom he had gotten an oi’der for the tickets. 


That tin*!! a!nl the!*eui)o!! the (loveinimeiit, to further 

maintain the issues o!i its ])art joined, called one George 

H. Seitz, who testified substa!itiallv as follows: 

• » 

That In* was p!’ese!!t at tin* A!*cade Buildi!!g o!i Janu- 
a!y 12, 192(), wln*!i th(*!*e was a!! exhibitio!i there; that !iight 
he had a talk with Mr. Da!n‘ befo!'e the bouts sta!’ted, aud 
In* ask(*d nn* would!!'t I take tickets at the entrance door; 

that h(* had !!o a!‘!*angeme!it for com]>ensation; that 
oJl he did !!ot k!n)w Da!ie well but had done woi'k for 
him before; that wit!!ess attended one of the doors 
a!id coll(‘ct(*d tick(*ts from pe!‘so!is atte!nr!!ig the exhibition 
o!! tin* !iight (»f the fight. 


No c!*oss-examii!ation. 
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'Flint tlicMi and tlit‘rcMi])on tin* (lovenimeiit, to further 
maintain the issues on its part, joined, called one Theodore 
Mitchell, who testified suhstantially as follows: 


That he is a director of athletics at the Catholic I niver- 
sity and was jiresent at the Arcade Building on the 12th; 
he was referee for the first two houts; that when he looks 
at Cody two or three times he recognizes him ainl doesn’t 
rocoirnizt* Raymond; when he looks at them he can see it is 
the same men that were on exhibition, hoxinu:, who partici- 
]>at(‘d in one of the houts. 


f 


Flint then and there the following: occurred: 


Bv Mr. O'Learv: : 

• » 

“Q. Xow, yon exjilain to the court and jury just what 
these two men, Codv and Ravmond did duriiiij: this exhi- 
hit ion. 


Mr. O'Shea: We ohj(*ct to that, may it please the Court. 
Tin* (’onrt: Kindly state your objection. 

40 Mr. O’Shea: Well, it calls for the o])inion of this 

witness, may it jilease the Court, what they did. 
The Court: I didn’t understand the (piestion that way. 
II(‘ ask(*d him to describe what they did, without asking 
for conclusions at all, the same as describing anything else 
h(‘ had seen. 

Mr. O’Shea: May that go in over our objection and ex- 
ce])tion ? 

'Flu* Court: Yes.” 


'Flint he doesn’t know whether thev boxed between them- 
selves or with someone else, hut he saw Codv and Ravmond 
box an exhibition at the Arcade that night. 


'Flint tlu*n and thereupon the Government, to further 
maintain the issues on its ])art joined, called one Ralph A. 
Murdock, who testified suhstantiallv as follows: 

'Flint he knows defendants Codv and Ravmond; that 
prior to January 12th he had a conversation with Mr. Dane 
who asked him to bring u]) a couple of hoys to help fill in a 
card on an exhibition they were to put on; that defendants 
Cody and Raymond were the participants in the first box- 
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iiifi; ])()ut. That Cody and Raymond boxed four rounds with 
padded gloves; tliat the rounds were of four minutes dura¬ 
tion and one minute rest; that Cody and Raymond had 
gloves on their hands and were exchanging punches; that 
then and thereupon over the objection and exception of the 
defendant the witness was permitted to state that he was 
there in the capacity of a second to Cody and Albee; that 
the first bout lasted four rounds. 


That then and thereupon the following occurred: 

.Mr. O’Learv: 

“Q. Xow, during those four rounds, what did 
41 those two men do? 

Mr. O’Shea: 1 obj(‘ct, may it please the Court. 

The Court : State the objection. 

Mr. O’Shea: It is calling for an ex])ert o])inion of tliis 
witness, what he saw them doing. 

The Court: 1 do not understand it so. The exception 
mav be noted. 

Witness then stated that thev boxed four rounds with 

• 

padded gloves, by boxing he m(‘ans s])arring with glov(‘s on 
their hands; that lu* coaclu'd (’ody and between rounds 
wi])ed him otT with a towel or gave him water; that over the 
objection and exce])tion of the defendant as to whether 

there were anv knock-downs or marks on the bodv of tin* 

• • 

]>articipants, the witness stated there was no knock-down 
and no marks that he noticed; over the objection and ex- 
ee])tion of the defendant the witness was asked “did they 
strike each other in this encounter?’’, the particular ground 
of the objection being that the (piestion was leading, the 
court overruled the objection and thereupon the witness 
stated they were exchanging ])unches as to boxing and 
sparring around; that then and thereupon over the objec¬ 
tion and exception of the defendant the witness was per¬ 
mitted to demonstrate in front of the jury how they were 
boxing; that the boxers used five ounce gloves; over the ob¬ 
jection and exception of the defendant the witness was 
asked whether he received any compensation his answer 
being that he did not receive any money or compensation; 
the witness was then asked if Mr. Dane told him what was 
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to lu* (loiK* with tlio moiicv i'rom tlio tickets, the 

i^rouiid of the ob ject ion ])(‘in<!: tliat the witn(‘ss had stated 
the conversation he h;nl with Mr. Dam* and thi*r(‘ was 
42 nothinii: said in tliat conversation r(‘sp(‘ctin‘r tins 
inatti*!’, and the witness shonld not In* led as to tin* d(‘ 
tails of that conversation unless tin* witness had lH‘en ex¬ 
hausted, upon the court overrnlin.i»: tin* objection an exc(*p- 
tion was noti*d, and tlu‘r(*n])on the witness stated that Mr. 
Dane did not tell him what was to be done with the mom‘V; 
that the exhibition took ])laci‘ in a sixteen foot S(|nare rini**, 
and that the only ])(*rsons in tin* rin.n’ W(*ih* tin* cont(*stants, 

(N)dv and Kavmond and tin* ri*feree, Mr. Mitcln*ll; that Mr. 
• • 

Mitchell ri*f(*r(*ed; that witin‘ss bronuht ('ody as a partici¬ 
pant at defendant Dane’s re«jin*st ; that witness banda,ij:(*d 
(^)dy's hands with iC'Hizi*, b(*for(* tin* i;loV(*s W(*rt* put <»n, bi*- 
for(* tin* bont starti*d. d'hat lK*f()r(* tin* bont stai'ted tin* 
r(*fer(*(* Mitcln*ll told Dodv and bbivniond, the contestants, 
that it Wfudd be a fonr round bont, at thr(*e minutes each, 
and for each to st(*p back to a m*ntral corner in case of a 
knock-down, and that he also t<»ld tln*m to break wln*never 
he told tln*m to st(*]) back:—that dnrini*- the boxinu: exhibi¬ 
tion there W(*re approximatt*ly 1,()()() p(*rsons ]iresent, silting 
all around the ring, which was in tin* center. Over tin* ob¬ 
jection and exc(*pti(m of tin* (h*fendant the witness was per- 
mitt(*d to stat(* that the referee called the two cont(*stants 
to the center of the ring and gave them instructions; over 
the obJecti<m and (*xc(*])tion of the def(*ndant tin* witin*ss 
was aski*d if the referee* gavi* them any ex])lanation as to 
the rides of the contest; that during the bont Codv and 
Haymond hit each otln*r and were shooting punches at each 
other and were striking at each other; that Oody and Kay- 
mond were dressed as follows: they had on shoes and a cnji 
and trunks and gloves; that by “enp” he means an appa¬ 
ratus around the bodv. 


Cross-examination: 

That witness was instructing Codv in the art of 
43 sparring and this was a try out for him in that art; 

that there was no decision given. That (’odv had 

* • 

particijiated in contests of this character before at the 
Mohawk Club; that witness had been coaching Codv in the 
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art of s])arriiiy: in about ten or fifteen contests in which he 
l)artici|)atcil. 

Tliat then and thereupon the (Jovernnient, to further 
maintain the issues on its part joined, recalled one Ted 
Mitchell, wlio testified substantially as follows: 

Over the objection and exce])tion of counsel for defend¬ 
ant witness was permitted to state that as a referee in the 
lirst exhibition his dutv was to see that the boxers that 
])arlici])ated ke])t boxinji: clean and didn’t foul each other; 
over the objection and exception of the defendant the wit- 
iM‘ss was ])ermitted to state that on the night of the bout to 
lh(‘ participants in tlH‘ lirst bout he explained the rules that 
gov(‘rii(*d the bout, th(‘ ])artieular ground of the objection 
b(‘ing that if IIumh* are rul(‘s this is not the way to ])rove 
them; that h(‘ told them if thei’e were any knock-downs to 
ste]) back and not to hit in the elinches; that they exchanged 
bh)ws with glo\'(‘s on th(*ir hands. 

(h'oss-exami nation: 

That he did not give any decision. 

'fhat then and thereu])on the (lovernment, to further 
maintain tin* issm‘s on its part joined, called one Charles 
Royce Hough, Jr., who testitied substantially as follows: 

That on the night of January 12th, 192(), witness was 
])resent at the Arcade where tluuv was a four round bout; 

which was the lirst bout in which the participants 

44 were (NkIv and Kavmond; that (Vulv and Havmond 

• • ^ • • 

fought; that thev hit (‘ach other bv blows with lists 
with gloves on; that In* was timekeeper and over the excep¬ 
tion of the (U*fendant was ])erniitted to state that the length 
of the rounds was thi*ee minutes; that he had no conversa¬ 
tion with Mr. Dane; that over the objection and exception of 
tin* defendant on the ground that witness was asked for ex- 
p(*rt testimony, witin*ss was permitted to state that what he 
saw was a tight and he supposed they hit each other with 
lists with gloves on. 

Cross-examination; 

That there* was no decision. 
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Tliat then and thereupon the (lovernment, to further 
maintain tlie issues on its part joined, called one Royce 
Hough, Sr., who testified substantially as follows: 


That he is the father of K(>yee Hough Jr.; that he has 
no recollection of a conversation with Mr. Dane wherein he 
was asked to act as timekeeper; that he was not in the city 
when the arrests were made: 


C'ross-examination: 


That he had no conversation with his son that night. 


Redirect examination: 

Over the objection and exception of defendant witness 
stated he did have a conversation with his son about 
being timekeeper. 


That then and thereupon the (Jovin-imnnit, t(> maintain tlii‘ 
issues on its part joined, called one Frank L. Raymond, who 
testified snbstantiallv as follows: 


That the defendant Ravmond is his brother; ov(‘r 
4.") the objection and excejition of counsel for deftnidant 
on the ground that the <pu‘stion calh‘d for expert 
opinion, which was inadmissibh*, witness stated wliat he saw 
at the Arcade Building on the night of January l‘Jth, IJt'JtJ, 
namely, that he was present and saw his lu’othm* participate' 
in a boxing bout with the defendant Dodv; that lu* had 
alreadv seen his brother in a boxing exhibition at thi' (dub 
and came over with three or four brothers of his; that lu‘ 
saw his brother, defendant Raymond, box with his oppo¬ 
nent, ilefendant Dodv; and that witness saw eh'fendant b*av- 
mond exchanging ])unches with defendant (duly. 

Xo cross-examination. 


That then and th(‘reu])on the (lovernment, to further 
maintain the issues on its part joined, called one James J. 
Lake, who testified substantially as follows: 

That he was present on January 12th, 11)2(5, at the Arcade 
Building, and was the ollicial announcer of the exhibition; 
that he acted at the nMpiest of the Xational Sporting (dub 
and Mr. Dane was one of the s(*veral who spoke to him, and 
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that on January 12tli, 1926, he acted at the request of De¬ 
fendant Frank Dane; over the objection and exception of 
counsel for defendant the witness was asked what conversa¬ 
tion he had with Mr. Dane as regard acting as announcer 
at exhibitions generally, and was j)erniitted to state he went 
there as a matter of formality. That he was apj)ointed an¬ 
nouncer a year ago for the National Fa])ital S])orting Flub 
and Frank Morse of the Washington Times was the first 
one to speak to him; that h(‘ r(‘cognized Mr. Dane as a pro¬ 
moter; that h(‘ was promoter on live or six occasions; there- 
upon counsel moved that this be stricken and the 
46 Fourt allowed it to stand; over the objection and ex- 
(•(‘ptioii of counsel for defendant the witness stated 
that on th(‘ night of January 12th, 1926, when he acted as 
announcer he inti(>duce<l th(‘ contestants to the members of 
the Flul) bv annouiu'ing the names of the contestants (^odv 
and Kaymond; that he stat(‘d the weight of each contestant; 
that he made this announ(*ement to the ])eoj)le who were 
present at the (‘xhibition; that he stated how long the bout 
was to last; and that during the first bout the defendants, 
Fody and Raymond, were exchanging blows with fists with 
glov(‘s on; that he saw the contestants sparring. 

No cross-examination. 


That th(*n and tluu’cmpon the (iovernment, to further main¬ 
tain the issues on its part joined, called one Edward Ross, 
who testified substantiallv as follows: 

That he is a ])romotor of boxing and wrestling; that he 
was prc‘sent at a conversation at the Armistead Hotel in 
Baltimore with Mr. Dane and Mr. Waxman; that Mr. Dane 
ask(‘d if we would let him have some of our boys box at 
the Flub for an entertainment he had arranged and said he 
was trying to boost the boxing game here, and we agreed 
to let him have our boys that he asked for, that is. Lew 
Havwood and Johnnie (till and Buster Dundee; that they 
were all j)rofessional boxers, pugilists; that in that conver¬ 
sation with defendant Dane, Dane did not say what was to 
be done with the money that was received from the specta¬ 
tors; and that ])ursuant to this conversation with Dane 
witness caused Lew Haywood, Johnnie Gill and Buster 
Dundee to be present at the Arcade Building on January 
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tlint witn(‘ss was present (luriii.u: th(‘ lirst hont; 

that he knows defendants Kavniond ami Codv hv 

• • • 

47 si^ht; tliat lie saw them |)ai tieipate in a hont on that 
occasion; over tin* ohjection and exception of counsel ’ 
for d(*fendant the ground of the exception heiiiij: tliat dill 
and Itiindee were not connected with th(‘ (*ase on trial, wit¬ 
ness state<l that there was a conversation with reference 
to .Johnnie (Jill and l>nster Dnndei* who are under inana^e- 
inent of Mr. Waxnian; over the ohjection and (‘Xcepticm of 
defendants th(‘ witn(‘ss was permitted to stati* that tlu‘v are 
protessional hoxers; that he ivcalls seeini!: (’ody and Ray¬ 
mond sparrin.!;; that then and theren])on counsel moved to 
strike* out the testimony and the motion lH*inj^ ovt‘rrnled 
noted an (*xception. 

Xo cross-examination. 


That th(*n and then‘npon the (iov(‘rnment, to fnrtln*!* 
maintain the issues on its ])art joined, called one Max Wax- 
man, who testified snhstantially as follows: 

That h(‘ is a s))ort promoter and liv(‘s in P>altimore; over 
the exception of defendant stated he was a mana,u:e*r of pro- 
fe‘ssional li.i!:hte*rs; that he had a conversation with ^Ir. 
I>ane at tin* Armistead Hotel in Ihdtimoic and Ktldie Ross 
was present; that .Mr. Dane asked witm‘ss to help him stain* 
a hoxinir exhihition in Washinirton and asked for (Jill and 
Raster Dnndei*: that Dam* asked for (Jill to hox either .Joe 
Bashai’a or \'ie MeLanirhlin, and that Dane sai<l lu* wonhl 
^et some kid for Biist(*r Dundee; that (Jill and liashara 
are professional hoxers and that witness told Dane it was 
all riii:ht with him; Kddie Ross said he had Lew llavwood; 
witih'ss was tlu'ii permitted to state that Haywood is a hoxer 
that .ii:o(‘s around ami boxes in exhihitions and to the Court's 
refusal to strike this ont from tin* record connscl for di*- 
fendant noted an (‘xception; Dane said In* was tryiiii* to put 
hoxinir oV(*r in Washinuton as it is condneted in other 
48 ]>lacos, hilt Dane said it was ai*ainst the law and he 
had to—ami said In* was connected with the Na¬ 
tional (’a|»ital Sportsnu*n's (’Inh, Incorporated, memher- 
ship elnh and la* saitl it was le,i»al that way to sta.iri* it with 
memhers; that he didn't sav anvthinii: about tickets but said 
it was a bona liih* membership clnb; that with the money 
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he got he said he was going to use that for general expense 
to defray tin* rental, to promote athletie events, gymnasium, 
hoxing instrnetors; that he was present at the Areade Build¬ 
ing on the night of January l*Jth, IDlMi, and that the boxers 
were there wlien witness arrived, ineluding Buster Dundee 
and (Jill; that Dane was answering tel(‘phone ealls, running 
haek to the dressing room, et(*. The dressing room was 
where the light(*rs were getting undressed. That the lirst 
hout that tin* witness saw was the hout in whieh Buster 
Dund(‘e pai tieipat(‘d. The witness was interested in seeing 
how “Buster work(‘d out” that night hut did not have a 
eonv(*rsation with Dane; witness was asked how Dundee 
worked, and the (’ourt stat(*d “ I tliink what happened there, 
no matter hetw(‘en whom it was, is pro|)(*r on the (juestion 
of what was going on tlu‘re.” Donnsel for defendant oh- 
j(‘eted ami the oljjeetion was overruled, exe(‘ption was noted 
the ground of the exe(‘ption hoing that exp(‘rt testimony 
was inadmissihk*. Witness stat(‘d th(*y were hoxing, spar¬ 
ring with glov(‘s on tlieir lists; that he thinks th(*y stopped 
Buster Dnnd(*e’s hout and he was sparring with Bep Alhee; 
that 111* saw Lew Haywood and Leslie* hox for six rounds 
and th(‘y exchanged l)lows with lists with glov(‘s on; that he 
saw ,joe Ihishai'a and Jehmny (Jill l)ox two rounds and the 
r(‘fer(‘(‘ stopp(‘d it; that lu* witnessed four or live houts; that 
the hoxers hael soft ))andag(*s mid(‘i‘ th(‘ir gloves and around 
their hamls; that tin* main l)ont was tlu* last hout; and that 
one of witn(‘ss’ hoys, Jolmnie Bill ])ai‘ti<*ipated, and 
4h that Johnnie* (Jill’s e)ppe)m*nt was Je)e‘ Bashara; that 
the-se twe) he)Xe‘rs he>xi‘d a ve‘rv slow re)und, there 
wasn’t much action te) it. That witness ele)es ne)l think there 
was twe) |)nn('hes struck in the* lirst re)nnel, hnt that in the 
se‘e*e)nel round Bashara “lit with tlu* left hand and (Jill went 
ele)wn fre)m a low piine-h; that (Jill wasn’t actually kne)e*ked 
elown. It was an ae*eMele‘ntal punch, hut when he fell th(*re 
was a hle)w he‘le)w the belt, an ace*ielent, and the referee 
stopped the (‘iitire affair.” 


(’ross-examination ; 


That Mv. Dane said that prize fighting was against the 
law in Washington ami that he thought he was within the 
law running he)xing exhibitions uneler the auspices of an 
incorporateel (’liih; that he said that you had to he a bona 
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fide mi*nilK‘r of the (1uh; that there were no decisions; that 
the accid(*ntal blow which was struck in the last or main 
bout was about the time the police came in and stopped the 
entire atTair. 


That then and thereu])on tlie (lovernment, to further 
maintain tlie issues on its part joined, recalled one Ted 
Mitchell, who testified substantially as follows: 


That witness relerreed the second and third, as well as 
the fiist bout; that h(‘ renuunbers sto])])in^ one bout be¬ 
cause too much punishment was luniiir dealt out; that all 
three of the bouts he refer(‘ed were conducted in the same 
manner as d(‘scrib(‘d in tin* first bout. That then and there¬ 
upon counsel for defendant asked that his testimony be 
sti’icken out <ui the irround as not connected with these two 
mon Codv and Itavmond, and the Court stated it would not 
be admissibl(‘ as to them, but it would be admissible apiinst 
Dam*. 


oO 'riiat tlu*n and thereupon counsel for Government, 

to furth(‘r maintain tin* issues on its ])art joined, 
called one Charles Royce Hough, Jr., who testified that he 
act(‘d as tiim* k(‘e])(‘r for all five bonfs on January TJth, 
l!)2(i: that in the s(‘cond bout the ])articipants were Sylvan 
l>ass and Andrew W. Altman: and that bout lasted about 
four rounds; that the partici])ants in tlu* third bout were 
Duster Dnnd(*e and Davmoml Albee and that bont lasted 
about thiei* rounds; that tin* fourth bout was between 

G(‘(»iiri* Leslii* ami 1a*w Ilavwood and this bout lasted 

• 

(‘itln*!* six tu* eight rounds; and that the last bout was be- 
tw(‘en Jolinnit* Gill and Joe Dashara; that the third bout 
was sto])]n*d b(*cause the contest was uneven; that during 
tin* third bout In* saw the ])articipants exchanging blows; 
that tin* third bout was uneven because one man was better 
than the otln*r. He hit him ])ossibly more times than he was 
hit and that bout was stopped. 


That tln*n and thereupon counsel for Government, to 
further maintain the issues on its ])art joined, called one 
Patrick F. O’Connor, who testified substantially as follows: 


That In* was present on January T2th at the boxing ex¬ 
hibition and ])articipated as referee in the semi-wind-up. 
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botwooii one Leslie and one Haywood; that he brought the 
men to tlie center of the ring; and over objection and ex- 
ce])tion of counsel was permitted to state that he told them 
to box until oidered to break and no hitting on the break 
away, and should either man hit and knock the other man 
down they should ste]) back to the corner and allow him time 
to recover and get on his feet; the ground of this exce])tion 
was that that conversation would bind none of the de- 
51 fendants; that he refereed the main bout and gave 
them the same instructions; the main bout was be¬ 
tween Johnni(‘ Gill and Joe Bashara and it was stopped by 
the police; he thinks Mr. Dane asked him to referee. That 
during tin* bouts the ])articipants exchanged blows with 
lists with gloves on. 

(h*oss-examination: 

Xo d(‘cision was given in either bout. 


That then and thereu])on counsel for Government, to fur- 
th(‘r maintain the issues on its ])art joined, called on(‘ 
Thomas F. Keane, who testified substantially as follows: 


That he was ])resent at tin* Arcade Building on the night 
f)f January 12th, 192(1, and attcuided a five bout exhibition; 
that he got a ticket from Kdward S. Whiting and paid 
$3.30 and att(‘n(h‘d the five bout exhibition. 


That then and thereupon counsel for Government, to fur- 

thei* maintain the issues on its part joined, called one 

William A. Wendell, who testified substantiallv as follows: 

• ^ 


That he bought two tickets from Whiting at $3.30 apiece; 
that Mr. Grant, Mr. Langl(‘y and Mr. Patterson were with 
him. 


That then and thereupon counsel for Government, to fur- 
tlicu* maintain the issues on its part joined, called one 
Donald Stewart Patterson, who testified substantiallv as 
follows: 

That on January 12th, 1920, he went to ticket window 
with Mr. Wendell and a ^Fr. Grant, and Mr. Wendell handed 
the ticket man money for the purchase of two tickets and 
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tlio ticket a^ciit IuukUmI tin* two tickets out iininedi- 
atelv and tliev attend(*(l the exhihitioiis. 


Thereupon Edward S. Whiting, Jr., was hrought into the 
court room and witness id(‘ntiti(‘d Whitinir as tin* man from 
whom the tick(‘ts were s(‘cni'(*d on tin* night of the exiiihi- 
tioii. 

(h'oss-examination: 

ddiat h(‘ lives in 'Fakoma Park: that his occupation at that 

time was at tin* li(‘a(hinarters of tin* M(*thodist (’hnrch, 

Pii'st and .Maryland Avemu*, Northeast; that it isn't a fact 

that thev wmit to the window and tried to hnv tickets and 
• • 

were refnsi'd; and it isn't a fact that oin* of the geiilh*- 
men did mak(‘ out an application for memhership: that In* 
didn't see any m(‘mlM‘rshi]) card: that witn(*ss was not told 
that In* had to g(*t a nn*mhcrship car<l or make mend)ership 
application: that In* ha«l no onici:il connection as a nu*mlK‘r 
of tin* .M(*tlnKlist (Mmi*ch in snppr(*ssing this alh*g(*d ])ngi- 
listic (*nconnti*r: that his jmi'post* in going ttn*r(* was to s«*e 
the tight: that In* did not n(*cessarily go tln*re for thi* ]nir- 
pos(* of si*i*ing wln*ther he couldn't (*nti'a]> th(*st* p(*oph* to 
lu* arresti*d: that In* W(*nt tln*re to s(*<* tin* tight: that he 
did not go thei‘(* for the jnii’post* of getting (*vi(h*nc(*: that 
lie didn't s(‘e anyom* of his jiarty make* a])plication for 
memhershi]) at the (Mnh: that .Mr. (Irant is a nu*mlH*r of 
this .Methodist 1 leachpiarters; that .Mr. \V(*n(h*ll is not ; that 
lie knew Mr. W(*iidi*ll lK*fori* that night : that In* didn't know 

him: that he did not nu*an to sav vi*s and made it inad- 

• • 

verteiitly: that In* did not call tin* ])olic(* nor did anyone in 
his party: that his dnti(*s with tin* ln*a(hpiarters of the 
.Methodist (’hnrch an* in the n*search (U*partment, di*aling 
with research figures and investigations: that that means 
leading to infractions of the law; that (Jraiit is his associati*: 
that he didn't go in the capacity of tin* research work; what- 
(*ver he did was done at the reqiu*st of the jiolice (h*- 
od ])artment and he was acting with them: Inspector 
Kvaiis had asked them some time jirevions to aid 
in securing evidence: that he didn't attend the hont for the 
])olice dejiartmeiit; that the police (U‘])artment did not fur¬ 
nish the money to liny tickets; that the Methodist n(*ad- 
(piarters have not reimbursed him; that he did not furnish 
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Iho money to Wendell; he thinks Mr. Grant did; he doesn’t 
recall; he first met Mr. Wendell at his home, and had not 
known him before this visit; that Mr. Grant was with him; 
llial Mr. Giant went down there to visit him; to see Wen¬ 
dell on business I think possibly leading* up to this fight 
thal night to accompany ns in the ])arty; he can’t recall the 
conversation, the substance was that he would like to have 
Wendell go with ns that night; that the night they went 
there Wendell had on a sailor suit; that he didn’t see if the 
mon(*y was furnished Wendell that night at his home; that 
li(‘ had a conversation with Inspector P^vans relating to 
getting evidence about the National Sporting Club a week 
or ten days jirevions to the light; that he visited him at the 
.M(‘thodist Ileachiuarters on Second street; that they did 
not s(*nd for Inspector P]vans to come to headcpiarters. 
That then and therenjion counsel for defendant asked the 
witness if in his research work he didn’t participate in the 
Clip Sh(‘et to which (piestion objection was made by the 
(lovernment and sustained bv the Court; that counsel for 
(b'fendant asked if there was a man bv the name of Deets 
Pickett and the Court stated it knew nothing about the ma¬ 
teriality of it; that then and thereu])on out of the presence 
and hearing of the jury counsel for defendant stated that 
they jiroposed to develop the fact that Picket has been eii- 
d(‘avoring to get evidence on the Club for some time. They 
(‘xpected to show that he used this (’li]) Sheet as a ])ropa- 
ganda against this j)articnlar club and pugilistic en- 
r)4 counters in general, and that this witness was con¬ 
nected with it. And the Court thereupon sustained 
lli(‘ objection and counsel for defendant noted an excej)- 
tion. 


That then and thereu})on counsel for the Government, to 
further maintain the issues on its j)art joined, called one 
Ernest A. Grant, who testified substantially as follows: 

That his occu])ation is that of Research Secretary con- 
n(‘cted with the Board of Temperance, Prohibition and Pub¬ 
lic Morals of the Methodist C’hurch located at 100 Marvland 

* 

Avenue, Northeast; that he is a licensed i)reacher; that he 
was present at the Arcade on the night of January 12th, 
1026, at a five round boxing contest, and was there with Mr. 
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l*allorsoii, Mr. Lankly and Mr. Wendell; that Whiling was 
selling tickets. Witness, in open C'oiirt identitied Whiting 
as the man who was selling tickets; that Wendell bought 
two tickets from Whiting and paid Whiting $G.G(); that they 
went up to the window and passed in a $10 hill and Mr. 
Whiting gave them two tickets for $().()(); that he had his 
tickets exchanged hy Mr. Whiting and he had two of them. 

Cross-examination: 

That he is a licensed preacher and his salary is paid hy 
the Methodist Headcpiarters; and is paid for researclj and 
investigation work; his work is to investigate the elTect (»f 
prohibition upon communities; that he was a citizen of the 
District of (’olumhia and that was his interest in tin* elTect 
of sparring exhibitions on tin* coinniunity; that he knew 
William A. Wendell before this night and went to his homt* 
several days before tin* tight for the purpose of getting him 
to go and huv some tickets; it is not a fact that he went 
there before himself and could not huv tick(‘ts; that 
55 he went there on Fridav before and bought his tick- 
ets; that nobody was present with him; that at that 
time he signed his name on a line of a card, hut he indicated 
at that time he was not trying to join some club; that In* 
got a membership card but hasn't it with him; that win*!! 
We!!dell went to the wii!dow he i!!dicaled to Whiti!ig that 
he had a membership card, does!!'t !ecall whethi*!* oi' i!ot 
he showed it to him; that at the time \V(*!!«lelI got the tick¬ 
ets he said “Here are my frie!!ds"; does!!'t k!!ow whether 
the tickets issued to We!!dell a!id Fattei'so!! we!*e what are 
known as guest tickets; that the tickets had gut*st stamped 
oi! them; that he did!!'t go there i!! his r(*seaich work as a 
member of the Hoard of Temperai!ce but by arra!igem(*!it 
with l!!spector Evans; that he did !!ot go tht*!(* to e!!t!-ai) 
the National Sportii!g Club but to assist the Police l)(*part- 
ment; that he was called into a coi!ference with l!!spector 
Evans and Deets Pickett was there; that he tilh*d out a!! 
ap])lication ai!d received a mi*mbershi]) card a!!d sig!!ed his 
name to the applicatio!! bla!!k; that he sigi!ed the !!ame of 
E. A. (flay; that he used the i!ame of (Jray because his name 
is pretty well known; that he did not use his right address; 
that he went to the U. S. S. Allen to see William \Ve!!(h*ll; 
that the Allen was in the Navy Yard at that time; that his 
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reason for getting Wendell was that he was a sailor and 
he thought he could buy tickets there; that he gave Wendell 
the money for the tickets on the way to the fight; that the 
money came out of his pocket; that it was $10 and he has 
included it in an expense account that is allowed for the 
purpose of investigating conditions by the Methodist Head- 
(piartei s; that he never visited either the Kaccpiet Club or 
City Club at a prize fight; that the expense he put in for 
this fight was $13.20; that he is paid a salary for this 
oO sort of investigation by the Board of Temperance; 

that he never made any investigation for the Hoard 
of T(‘m])erance but he exj)ects to imt this account in with 
all his other expenses; the fact whether he is successful in 
this conviction makes no ditTerence as to the expense ac¬ 
count. 


That then and thereupon the Government, to further 
maintain the issues on its part joined, called one William 
E. Mack, who testified substantially as follows: 

Tliat he is Deputy Collector for the Internal Revenue; 
that he was j)resent in his ofiicial capacity at the Arcade on 
January 12th and collected $203.10 as a tax figure on the 
dues, membershii) assessments; that this represented 10% 
of the total; that would indicate $2,031.00 total receipts; 
that the month following the night of the boxing, defendant 
Dane came to the office of the Deputy C^ollector of Internal 
Revenue and paid the tax above referred to. 

Cross-examination: 

That that tax rej)resented membership assessments and 
is the same kind of tax that he collects from anv event of 
like character in the City, say from the Racquet Club or 
City Club, any club where they pay membership dues; 
that it covered that j)articular night, but it is collected by 
the month; it is collected by the month so if the Rac(iuet 
Club or the Aloysius Club is giving an exhibition of spar¬ 
ring they would pay the following month. 
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That th(*ii and tlKToupon the Government to furtlier 
maintain tlie issues on its part -joined called one 
57 Joseph T. Fitzgerald, who testified snhstantially as 
follows: 

That he was present on the night of January 12th at the 
Arcade when there was a five hoiit exhibition and paid 
$2..>0 for his ticket. 


That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Austin S. 
Imirie, who testified substantially as follows: 


'riiat he was jiresent on the 12th of January at a boxing 
exhibition at the Arcade Building and paid 'Fwo or Three 
dollars for his ticket. 


That then and the]-eu])on the Government, to further 
maintain tin* issues on its jiart joined, called oiu* Samuel 
Zirkin, who testified substantially as follows: 

That he was present on January 12th, at the Arcade 
Buihling at a boxing exhibition and got a ticket and jiaid 
$ 2 . 20 . 


Gross-examination: 
That he is a member. 


That then and thereupon the Government, to further main¬ 
tain the issues on its part joined, called one John Moly- 
neaux, who testified substantially as follows: 


'riiat he was present on the night of January 12th and 
witnessed a boxing exhibition and ])aid $3.J0 for a ticket; 
that he had a membership card but didn't show it. 


That then and thereuj)on the Government, to fur- 
58 filer maintain the issues on its part joined, called 
one Goldie Ahearn, who testified substantiallv as fol- 

lows: 


That he was present on the night of Januarv 12th and 
was second to Joe Bashara : that he was boxing with Johnny 
Gill and they were boxing and sparring and had gloves on; 
that over the objection and exception of the defendant the 
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witness was askotl to explain to the Court and jury what 
happened durinjr the five bouts, the ground of the objec¬ 
tion l)ein«!: that it required expert testimony, and tliere- 
npon the witness stated they were boxing, by boxing he 
meant s])arring around. 


“Q. Striking at eaeli other and hitting each otlier? 
"VVi*!!, you can call tliat boxing. 

(»). is that wliat occurred? A. Yes, sir, boxing. 





C]*oss-examination: 


That he was a boxe?- and won the championship in France 
for the Anuuican Fxpi'ditionary Force during the War. 


That tlien and thereu])on the (Jovernment, to further 
maintain the issues on its ]iart joined, called one Frank 
L. Tyser, who testified substantially as follows: 


That h(‘ is a memluu- of the Metro])olitan Police De])art- 
nuait : that In* was ])resent on the night of January 12th, 
l!>2fi, and saw Dane talk to the defendant C\r1v in the back 
l)art of the hall; over the obj(‘ction and excejition of counsel 
for defendants witness was permitted to state that he heard 
Cody say to Dane “What do we get if we don’t go the full 
round,” and that Dane caught Codv bv the arm and said 
nothing; that Dane went into an office adjacent to the 
a!) hall and gave the nann^s of the men that were going 
to tight and their seconds; and that after giving that 
intbrniation Dane wt‘nt to the various jilaces around the 
hall back to where the men who were fighting dressed and 
undi’essed. 


Cross-examination: 

That he was in uniform at the time. 


'fhat th(‘n and th{‘r(*u])on the (Jovernment, to further 
maintain the issues on its ])art joined, called one Charles P. 
M. Lord, who testified substantiallv as follows: 


'Fhat he is a ca])tain of the Metropolitan Police Depart¬ 
ment ; that he was ])resent at the Arcade on the night of 
Januaiy 12th, 192t), when th(‘re was a five bout exhibition 
and he saw Dane there; that he was present in his office at 
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Xo. 10 Precinct wlicii a conversation was had with Dane; 
that tliere was present lns])ector Kvans, Ins])ector Stahl, 
a man named (irant, Patt(*rs(m and Lt. Walsh; Dane said 
his connection with the Xational (’apital S])ortinj:: Plnh was 
mana.ii:(‘r and jn’omoter ot* ]>rize li.i::hts Tor the Plnh; that ho 
said ev(‘rytliiiiic was »i:ratis that the tii;:hters ami helpers and 
s(‘conds were not receiving: anythino:; that inspector Kvans 
askt‘d Dane what was done with the money that he received, 
and that Dane re])lii‘d that the Ins])ector would have to con¬ 
sult with his. Damn's attorn(‘V as to what was done with the 
mom‘v, and that Dane said liis attornev was the Mr. O'Shea 
wliom he now saw in the ('onrtroom; that he wonid have to 
consnlt his attorn(‘V as to what was done with tin* monev. 


That then and theren])on the (lovernment, to further 
maintain the issues on its ])art joined, called one 
()0 Lt. John M. Walsh, who testitied snhstantially as fol¬ 
lows : 

That he is attached to the KMh Station; that ])rior to the 
exhihition on the 12th he had a talk with Dane in the hall; 
that .Mr. Dane irave him the name of the litchters and their 
manairers who snhseqiiently ])articipated; that Dane said 
th(‘re mi^ht he some snbstitntions, that some chan»:es would 
have to lx* made; that there was a little uncertainty as to 
who was to take tin* bouts; that later that evening: Dane 
i;:ave him the names of those who took ]>art in each bout; that 
durini!: the (‘veninii: all he saw Dane do was move around 
the hall up and down; that the witness was ])resent when 
the ])lace was raided and the arrests made. 


That then and thereupon the (lOvernment, to further 
maintain the* issues on its ])art joined, called one Inspector 
Charles Evans, who testitied substantially as follows: 

That he is assistant su])erintendent of the Metropolitan 
lh»lice Dej)artment; that he was j)resent at the Arcade 
during the five bouts or tiufhts that were held on January 
12th, 1!12(), and that he saw Dane on that occasion; that 
after the exhibition he had a conversation with ^Ir. Dane 
at Xo. 10 station; that Mr. Dane said he was the promoter; 
that neither the j)artici])ants, time keeper, referee had been 
j)aid; that the fund from the sale of the tickets went to the 
Xational Sporting Club Inc.; that it was not incorporated 
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but it was the intention of the (Mnb to incorporate; tliat wit¬ 
ness asked Dane tlie amount of tlie receipts for the evening, 
and whetlier or not he had paid directly or indirectly any- 
one connected witli the exhibition, and that Dane then re¬ 
ferred witness to Mr. O’Shea, Dane’s counsel. 


bl 


(’ross-examination: 


That at the conversation there was ])resent (^iptain Lord, 
Lt. Walsh, IM'ivate Tvser, Mr. Patterson, ^Ir. Grant and 
a Mr. Hawkins one of the Clerks of the Police Court; that 
at the raid they arrested all the i)articipants. 

That then and thereupon Hxhibit Xo. One, which is as 
follows, was read to the jury: 

()2 “August 13th, 1925. 

“Mr. Frank A. Dane, 

Manager National Caj)ital Sporting Club, 

\\5ishington, 1). C. 

“Dear Sir : 

Conforming with your re(inest to lease the three (3) 
rooms for your club’s (piarters indei)endently of the Audi¬ 
torium, W(‘ make you the following proposition which is to 
be susperseded by a formal lease as soon as the latter can 
be completed. 

“We agree to lease to you for one year, beginning S(‘p- 
tember 1, 1!)25, the three (3) rooms on the second Moor ad¬ 
joining the northeast section of th(‘ Auditorium for club 
j)urj)os(*s, namely, ollice, library, billiard, gymnasium and 
dressing rooms, rent therefor to be Sixty Dollars ($G().()0) 
per month, payable monthly in advance. 

“We further agree to give you the use of the Auditorium 
for athletic exhibitions every Monday night except holi¬ 
days that you may reciuire it (upon ten (10) days’ notice in 
advance of the date recpiired). We will furnish light, and 
h(‘at when necessary, also the use of any ecpiipment and 
seating facilities which we may have for such purpose, to- 
getluM- with our regular janitor and watchman service. 

Our watchmen are to have full authority to enforce our 

* 

rules and regulations ui)on your employees, members and 
guests. The rent for the use of the auditorium is to be 
Three Hundred Dollars ($300.00) per night payable five (5) 



48 


FRANK DANE VS. TNITED STATES. 


(lavs in advance*. Tin* first (‘xliibition is to bo Indd lu'foro 
S(*j)t(‘ndH*r 10, l!t2r), tin* rental for wliioli is to lie One llnn- 
dr(‘d and Fifty Dollars ($lot).()()) ])ayal)k‘ at l(*ast t(‘n (10) 
days in advance. 

“'flu* snin of ()nt‘ Thousand Dollars ($1,000.00) is to kt‘])t 
on d(‘posit after the 4tli exhibit ion with ns as a i^narantee 
for the perforniaiice of this lease. The low rental 
0.4 of the three rooms and the auditorium is based on 
the condition that th(‘ Auditorium be used not less 
than everv other Mondav. 


“Verv trulv vours. 


“AlUkVDF FOMPAXV. 


Prrsidntf. 


“Should the courts |)r(*V(‘nt boxinii; exhibitions then the 
1,000 shall not be forfeit(*d, but i-eturned. 

“ Acce])ted : 

FHAXK DAXF, 

Prrs Xdtl ('(ijHtdl Sjxntinff ('liih. 

f4 .Mr. O'Shea: Xow, if the ('ourt ])lease, at this 

time I would ask that th(‘ (lovernment be reipiired to 

elect as to which one of the threi* counts it int(*nds to relv 

% 

u])on. 

Mr. O'Learv: The (lOVernment does not think it is a 
projier case for election and declin(‘s to do so, unless di¬ 
rected bv the (V>urt. 

The Oourt: You may jiroceed. 

.Mr. O'Shea: Xow, 1 take it from that, may it jilease the 
('ourt, that the motion is denied? 

The Oourt: Xo; vou mav take it from that that vou are 
at liberty to argue your ])oint. 

.Mr. O'Shea: 1 sim])ly want to say this, may it ])lease the 
('ourt, that it strikes us there isn't anv ditTerence in the 
three counts, other than the last count which specifically 
sets forth the jiarticular jilace which was used for the 
])urpose of jjromoting this alleged illegal enterprise. 

The ('ourt: 1 sipipose the (lOvernment would not ex])ect 
a conviction on more than one of the counts. You would 
not (‘xpect a conviction on more than one of the counts? 
Mr. O'Leary: Xo, your Honor, but- 


FRANK DANE VS. UNITED STATES. 


49 


The Court: Wait a minute, please. That being so, the 
(Jovei nmeiit would expect the Court to submit the case to 
the jury on whichever count was found to fit the evidence 
would be the one on which they would return a verdict, 
if thev found the (Jovernment had made anv case, and 
ii‘turii a verdict of not guilty as to the other two counts. 
Would that be it ? 

Mr. O’Learv: Yes, vour Honor. 

Mr. O'Sea: I guess that would take care of the situation. 
Now, if your Honor j)lease, the next motion I make 
(Jo is a motion for a directed verdict so far as Cody, and 
so far as Havmond are concerned. In each one of 
these counts there is an averment that a certain admission 
f(‘e was then and there charged by the said Dane and the 
said Codv and the said Havmond well knew, and there is 
not a line of evidence here that Codv and Havmond ever 
knew anything about a membership fee, or an indirect fee, 
and that tin* wording, “well know” would recjuire them to 
])rove it. Tin* statute does not reipiire the “well know,” 
and the District Attorney has used that. 

Ml*. O'Leary: Would not that be surplusage? 

Mr. O'Shea: I think not, sir. 1 do not agree with that. 
1 think if you aver that you must ju*ov(* it. 1 may be wrong, 
but sometimes the ('ourt of Apjieals says 1 am right. I 
think the defendants are entitled to a directed verdict of 
not guiltv. 

'I'he ('ourt: Would you like to put in all your points, or 
have them ruh*d u])on as you go along? 1 would have to 
interru])t your argument to have the answer, of course. 
H(*rhaj)s you ])refer to state all the points. 

Mr. O'Shea: I will, your Honor. 

'I'he ('ourt: Just as you prefer. 

Mr. O'Shea: 'I'ln* next propostion is this, that I am going 
to ask the Distriet Attorney to elect uj)on what law he re¬ 
lies so far as this jiarticular jirosec-tion is concerned. And 
having made those three points, I shall not press anything 
fui*ther at this time, although 1 do want to make a motion, 
so far as Dane is concerned, for a directed verdict of not 
guilty as to Dane, and the other two, that conceding every¬ 
thing, there has not been any violation of the law. 

The Court: Would you like to argue them, or only make 
the point ?. 

7—4499a 
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GO Mr. O'Shea : Well, of eoiirse, I sui)j)ose your Honor 

lias made some little study of this iiidietmeut? 

The Court: Yes. 

Mr. O’Shea: It is the most peculiar indictment, I am 
frank to sav, that I have seen in manv a moon. In one 
part of it the District Attorney attempts to charge these 
men as jirincipals. He does not follow the code so far as 
charging them, hut with heing principals, aiding and abet¬ 
ting, and then attem])ts to set forth wherein Dane aided and 
abetted. There isn’t any necessary connection, as 1 view it, 

between Dane and between Havmond and (’odv. And we 

• • 

therefore urge, as we urged at the outset, that the indict¬ 
ment is du])licitous. And in that connection, so far as the 
general direction to the jury is concernt‘d, we say this: (’on- 
ceding all that the (lovernment has ])i()ved here, it does not 
show that this law was violatinl, luH-ause, as we view an ad¬ 
mission fee, it means an admission fee. Now, the “directly 
or indirectly’’ is, as we view it, that would not bt* a viola¬ 
tion, if this was a membership (*onducted as it was. In 
other words, there is nothing in the law which says pugilistic 

encounters mav or mav not be had. 

• • 

However, nobody was jiaid, and th(*re isn’t a line of evi 
deuce here that these defendants were paid anything, (\)dy 
and Haymond, there is not a line of evidence but this was a 
strict legitimate club. And so far as the law is concerned, 1 
will ask the District Attornev to tell me which law he re- 
lies upon. 

Mr. O’Leary: If the f’ourt ])lease, the indictment is drawn 
under Section 87(); and Dane’s connection is under ‘lOS, as 
an aider and abetter. 1 think that answers the question. 

And it is submitted that there is substantial evi- 
()7 deuce tending to show that all three of these defend¬ 
ants particijiated in the violation of the statute on 
that occasion. 

Mr. O’Shea: Now, if your Honor please, 1 do not know, 

but it mav int(*rest niv friend on the other side to know 

• • 

that Section 8()() has been i’e}>ealed—Section 87(> has been 
rejiealed, and if he is relying upon that he is relying upon 
a law which is no longer in existence. 

The (’ourt: When was it that the Act was reiiealed? 

^Ir. Burnett: ltH)9. 

The (’ourt: Will you kindly produce the rejiealing Act? 

Mr. O’Shea: Yes, sir. 
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Mr. Burnett: The Court will see Section 320 of the Penal 
Code there (handing volume to the Court). 

The Court: Wliicli sections do you refer to? 

Mr. O’Sliea: 320 and 321. 

The Court: 1 do not think tliat is here. 

Mr. O’Sliea: Here is the Penal Code, if your Honor 
please. We have it here. 

'fhe Court: This Code does not seem to state when this 
Section 3)20 was enacted. 

Mr. O'Shea: 1000. It may he interesting to know, may 
it please the ('ourt, the law in elTect now was the law in 
elTeet in ISOtJ, and then the Penal ('ode came along and 
made the change, as we have called to your Honor’s at¬ 
tention, wiping out 87(i. 

Mr. Burnett: Here is the law of 180(3. 

The ('ourt: This is Barnes’, as ])ul)lished in 1010, and 
that gives th(‘ two sections that were considered to he in 
force at that time, and it refers to 180() as the source. This 
is Sections 10,022 and 10,023. I do not think there is any 
douht that this will he the law, unless the District 
08 Code is ditferent. Now, that reads: 

“Any person who shall voluntarily (uigage in a pugilistic 
encounter between man and man or a tight between a man 
and a bull or any other animal, for money or for anything 
of value, or for any cham])ionsirn), or u]>on the result of 
which any money or anything of value is bet or waged, or 
to s(‘(‘ which any admission fee is charged, either directly 
or indirectly, shall be deemed guilty.” 

and slnill be punished so-and-so, ditferent penalties. 

Mr. O'Shea: Yes; the wording is ditferent. 

The ('ourt: That is the wording of the first section. And 
the next section is (continuing reading): 

“By the term encounter,’ as used in this sec¬ 

tion, is meant anv voluntarv tight bv blows bv means of 
lists, or otherwise, whether with or without gloves, between 
two or more men, for money or for a prize of any character, 
or any other thing of v’alue, or for any championship, or 
upon the result of which any money or thing of value is 
bet or wagered, or to see which any admission fee is 
charged, either directly or indirectly.” 

Have you got the District Code of 1902? 
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*\rr. O’Shea: I haven’t it here, hut I eouhl send to the 
library toi* it, it’ your Honor please. 

The (’ourt: 1 wonder when this seetioii one eaine in. 
Tliat seems to have been an earlier seetion. 

Mr. O’Shea: 1890. 

d'lie Court: No; 1 understand that. The one that is 
here—the seeond })aragrai)h of 870 seems to lie like the 
eode here. 

Mr. O’Shea: That is a little dilTerent, if mv memorv 
serves me right. 

09 The Oourt: Xo; it is just tlie same. 

Mr. Burnett: It leaves out the word “either”— 
“either diieetlv or indireetlv.” It leaves out the word 
“(‘ither”. 

'File (’ourt: It says “is direetly or indireetly eharged.” 

.Mr. O’Shea: Yes. 

The (’ourt: 'I'hat does not make a partieh* of dilferenee. 
Now, let us see if it makes any dilTereiiee. I do not sei* 
that it makes any dilferenee. The substanee of it is just 
the same. 

Mr. O’Shea: Ibit vou ean not aid and abet under the 
l\*nal (’ode. 

'riu‘ (’ourt: Where is that ? 

.Mr. 0’Sh(‘a: Seetion 908 is the statute parti(*ularly ap- 
prK*able here. 

'file (’ouit: Well, I do not think there is anvthina: in 
that. 

Mr. ()’Sh(‘{i: Vou see on the baek of that, may it please the 
(’ourt, tlu‘ grand jury through its foreman, found a viola¬ 
tion of the law of 870, and there wasn’t anv 870. 

Th(‘ (’ourt: d’liat does not make anv dilferenee. 

Mi‘. 0’Slu‘a: I think it does, with all due res])eet. 

d'he (’ouit: 'I'hat would not make anv dilfereiu'e. The 
(luestion is what the man is (*harged with doing. If it is 
proved he has done that, it <loes not make any dilferenee 
what the grand jury said the seetion was. 

Mr. O’Shea: It would appear to be just the same in the 
1!M)*J edition (passing volume to the (’ourt). 

The (’ourt: Xow, what Act has beim ]>assed sinee the 
adoi)tion of this eode? 


FRANK DANE VS. UNITED STATES. 


53 


70 Mr. O’Sliea: The Penal Code, 1909, and it par- 
tieiilarly refers to making Seetion 3*J0 ai)plieal)le to 
the Distriet of Poliimbia. 

The (’onrt: Von mean that this Act of 1890 was reen- 
aeted ! 

Mr. O’Shea: That was n'enaeted in the eode of 1902. 

Tile (’onrt: This is 1907. 

Mr. O’Shea: Ves; that is eorreet, and the Act of 1909 
reenacted it. 

The (’onrt: That is what I wanted to see. 1 want to see 
the law that makes this Act of 1890 the law of the District 
of (’olnmhia in spite of the section of the code which was 
enact(‘d in 1902—something later than 1902. 

Mr. O’Shea: 'fhat is the same as the District (’ode, See¬ 
tion 320, which makes it a])])licahle to the District. 

The (’onrt (after examination of statute): This answers 
my (|m*stion. I think veiy evidently that is the statute, 
in s|)ite of the foiin of the (*odc. This is later than the code. 
I think W(‘ should tr(‘at this Act as I' have just read it- 

Mr. 0’Sh(*a: 1 do not recall the sections. 

The (’onrt : 10,022 and 10,023. 

I will overi'iile the valions motions made hv the defend¬ 


ants and an exce|hion will lu* noted to the overruling of 
cac'h motion. I think it is a proper case to he submitted 
to till' jury on the evidence as it now stands. 

Mr. O’Shea: Then, if yonr Honor please, we think we 
will simply r(‘ly upon the motions, and not olTer any evi- 
d(‘n(*e. Ami we would ask yonr Honor to indulge ns until 
morning. We woi*ked very late on this last night, and 
haven’t any prayers ready. 

71 The (’onrt: I do not think the ])ressnre of hnsi- 

iness in this (’onrt would p(‘rmit that. We sat last 
night until four o’clock. 


Mr. O’Shea: Von stated von would give ns 10 or 15 
minutes to confer. 


3'he (’oni‘t: I would do that anv time. 

Ml-. O’Shea: We came right along. 

3’h(‘ (’oni't: AVe have got to sit reasonably late to keep 
11 ]) with onr work. If yon want a reasonahh* time to con¬ 
fer von mav have it, but we will have to go on until about 
four o’clock. 
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.Mr. O'Shea: If vou will take a recess for 15 or 20 mill- 
iites, 1 will ^et the prayers up in that time. 

'File ('oiirt: We will take a recess until five minutes 
after three. 


(Whereupon, at 2.50 o'clock p. m., the court stood on 
recess until 5.05 o’clock, p. m.) 

(Whereuj)ou, upon recoiiveiiiiiii: at 5.10 o'clock m., the 
followinir further ])roceediui?s were had:) 

5'hi‘ (’ourt: Vou may have the jury hrou,i*:ht hack. 

(5’her(*u|)on tin* jury returned into open court, hy direc¬ 
tion of the (’ourt.) 


Mr. t)'Shea: If your Honor ])lease, all we can do under 
lh(‘ circumstanc(‘s is to h‘t Mr. Burnett .i*ct sonu* of the 
prayers and we will suhmit tlnmi hefon* the closi‘ of the 
case this aft(*rnooii. 

5’lie ('oiirt: 'Fhat will he satisfactorv. 

Mr. ()'Sh(*a: 1 will sav that we worked until one o'clock 
on this this morning, and we just .ii:ot throuu:h with the 
Smart cast*, and did ntd have tiuu* to i^et our instructions 
rt‘atly. 'Fhen* are some ])rayt*rs we ns(‘d in anotln*!* case, 
and this lu‘in,i»- a nt‘w jury, 1 will ask that these pre- 
72 liminary instructions he iriveii (handin.m' instructions 
to the (’onrt). 

Mr. O'Leary: llavt* yon a cojiy, Mr. O'Shea? 

Mr. 0'Slu*a: I ditl not have time or a chance to :u:et a 
copy for Mr. 0'Lt‘arv. 1 (h) not have a co])y. 

Vht* ('onrt: 5'hat is all ri i»:ht. 1 will look at them ami 
then vou can have them. Vou are welcome to use them. 

Mr. O'Shea: They are just ,i;(*neral ])rayers. 

The Court: Xo. 5 relates to a larcenv case. That would 
not he a])])lical)le. 


Mr. O'Shea: Xo, sir. We will withdraw that. 

'Fhe ('ourt: 1 am inclined to suhmit the (piestion of fact 
to the jury whether an admission fee was ]uud. 1 think 
that is a matt(‘r of fact that thev will have to decide. 

Here is an unnumbered prayer. 

Mr. O'Seha: We thouirht vour Honor would number it 
if you favored it. And then there is another prayer or 
two that will come in when it is typewritten. 
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The Court: Tliis short prayer will he Xiimber 5. Now, 
Mr. O'Leary, what position do you take with respect to 

whether the evidence must show that the defendants Kav- 

* 

niond and Cody knew that an admission fee was beinj; 
charged! 


Mr. O’Learv: T do not think under the law it is neces- 
sary, your Honor, so we are objecting to those prayers. 
We are objecting to prayers (i, 7 and 8. 

Mr. O’Shea: Five, six, seven, and eight? 

The (\)urt: 1 will grant No. 5, but I do not think T could 
grant the others—b, 7, and 8. 

Mr. O’Shea: Your Honor grants the exce])tion? 

Th(‘ Court: 1 will mark them carefullv for vou lud'oiN* 

• • 

the close of the case. 

7d Mr. O’Shea: And then there are others that are 


coming. 


The (^ourt: V(‘s; 1 will mark them all. 

Mr. O’Leary: Are you ready to ])roe(‘ed? 

Mr. 0’Sh(‘a: The Court says wi* must ])roceed. 
.Mr. O’Leary: May we jiroceed, your Honor? 
The (V)urt: Yes. 


(Ther(‘U])on Mr. O’Leary address(‘d the jury, in his 
o])ening argument on b(‘half of the (JovcM'nment; wlieiv*- 
upon Mr. Burnett, on behalf of the defendants, addrt‘sse I 
the jury in the opening argument.) 


The (V)urt: I understand that vou wiuild lik(‘ to hav(‘ it 
go ov(‘r until tomorrow? 

.Mr. O’Shea: Yes. 

The (’ourt: Well, I think that with the ])eculiar ])osi- 
tion of the counsel in reference to their work in some' 
other cases, we would be justiti(‘d in stopping now. 1 will 
ask vou gentlemen to be verv careful not to hear anv- 
thing about the case outside. Do not discuss it among 
vourselves, or do not make anv remarks in regard to the 
case. Keep it all in your own bosoms until the case is 
submitted to vou and vou go out and decide* it. 


That then and thereupon the following yirayers were 
otTered on behalf of the defendants. 
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Xo. 1. Tlic* jury an* instructed that they should acMjuit 
the detendauts. 

Ret*us(*d. Hxceptioii. W. S. 

Xo. 2. The (’ourt instructs tin* jury that in this cast* the 
law rais(‘s no presumption ai*aiust the det‘(‘ndants. hut that 
tin* ])r(*suni]>tion ot* law is in favor of the iniKXMMicM* 

74 of the def(‘udants and ill order to convict tlnnii of 
tin* crime alle.i»:(*d in tin* indictm(‘nt, ev(‘ry mat(‘rial 

fact to constitute such crimi* must he ])roV(‘d heyond a rea- 
sonahle douht; and if tin* jury (‘nt(*rtain any r(*asonahh* 
ilonht upon any sinnh* fact or eh‘nn‘nt nec(‘ssary to con- 
stitiiti* the crime, it is tln*ir diitv to u'ive the d(*f(‘ndants 
tin* heiielit of such douht and reinh‘r a V(*rdict of not guilty. 

(I ranted. W. P. 8. 

Xo. d. 4'ln* jury are instructi‘d that tin* presumption is, 
to h(*iLrin with, that the (h‘fendants an* innoct'iit of tin* of¬ 
fense alleii:i‘d in the indictm(*nt. It was not necessary for 
the (h*fendants in this cast* to introduci* anv (‘videiici*. The 
hunleii of ])roof rests u])on the Oov(*rnm(*nt, and tin* ch*- 
f(‘ndants could have sat mnt(* and said nothini*: and pro¬ 
duced no witin*sses. Tln*re is that presumption with which 
you lH*iu:in the casi*, and that ])n*sum]ition stays with the 
defendants throiiLrlioiit the case, and is a fact to he wtMnln‘d 
hv von in conin*ction with all the (*vi(h‘nce in the case*, in 
decidintr whetln*!* tin* case is madi* out. Tiitil vour minds 
are convinced luwond a reasonahh* douht, after weiiihini*’ 
all the evidein*e in tin* case, and afti*r wt‘i!;:hin.in- tin* ])re- 
sum])tion of innoc(‘nc(* that (‘xists in favor of tin* defi'iid- 
ants, that tin* (iovernm(*nt has ])rov(‘d lH‘yond a ri'ason- 
ahle douht, (‘ach and everv material fact (‘ss(*ntial and 
necessary to constitute the otVeiise alh\ir(*d in the indict- 
im‘nt, the defendants are to he consid(‘red hv von innoc(*nt 
and your verdict should he not uuilty. 

Granted. W. P. 8. 

Xo. 4. The jury are instructed that if they believe that 
any witness in the case had knowinu:ly testified as to any 
material fact upon which such witness could not rea- 

75 soiiahlv ho mistaken, then thev are at lihertv to dis- 
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regard the whole or any part of the testimony of such 
witness. 

(I ranted. W. P. S. 

Xo. o. If the iiirv believe that there was no admission fee 

eliarued either direetlv or indirectlv the defendants should 

* ' • » 

he aecpiitted. 

(iranted. W. P. S. 

Xo. f). If the jury lx lieve that all persons attending the 

exhibitions at the Arcade Building on January 12th, 1926, 

were admitted thereto as duly (inalified members of the 

Xational (^i])ilal Sporting Clnh, or as the guests of said 

duly (inalitied members, and if the jury further believe that 

there was levied upon each member of said club a certain 

amount of monev as dues or assessments before anv mem- 

• ^ 

ber of said club was admitted to said exhibition, the verdict 
of the jury should be one of not guilty. 

Refused. Exception. W. P. S. 

Prayer #7. If the jury believe that the defendants Ray¬ 
mond and Cody did not know that any member of the Xa¬ 
tional Capital Sporting (^Inb ])aid any dues or assessments 
(Mititling them to admittance to the exhibitions at the Arcade 
Ibdlding on January 12th, 1926, then the jury should acquit 

the said defendants Ravmond and Codv. 

• » 

Refused. Exc. W. P. S. 

Prayer #8. If the jury find that the said defendants Ray¬ 
mond and Cody did not know that any dues or assessments 
w(‘re levied or ]niid by any ]>erson before they were allowed 
to enter the Aicade Building to see the exhibit on January 
Pith, 1926, then the jury are instructed that the de- 
76 fendants C’ody and Raymond have committed no 
crime, aiul the jury are further instructed that in 
that event the defendant Dane can not be guilty of advis¬ 
ing, inciting, or conniving at, promoting or managing or 
])lanning the said exhibition or that he aided or abetted the 
j)rincipal offenders herein, namely the defendants Cody 
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and I^aynnnid, and the verdict of tlie jury should there¬ 
fore he not <i:uiltv. 

Refused. Kxc. W. P. S. 


Prayer The jury an* instructed tliat if tliey find 

from the evid(‘?ice as a fact that tin* witm*sses (irant and 
Patterson and Wendell inciti‘d tin* d(*fendant to S(*ll them 
tickets for tin* ])ur])os(* of havini; him arrest(*d, tln*n under 
tin* law tln*v cannot find tin* (U*f(*ndant Dane nuiltv. 

Refused. Kxc. W. P. S. 


Prayer ^10. The jury an* instructed that th(* witnesses 
(irant and Pat((*rson have no riiilit to |)]*oce(*d to induce a 
])erson to commit tin* <dT(*ns(* chariit‘d, for tin* pui’posi* of 
haviusc him an'est(‘d, and if tin* jui'y that tin* said (Jrant 
and Ihitterson advis(*d, instiii‘at(*d, induced (U' procun*d tin* 
dt*f(*ndant Dam* to violate tin* law, tln*n tin* (h‘fi*ndauts 
should 1)(* ac«piitt(*d. 

Ifefused. Ivx. AV. l\ S. 


Praver — li. If tin* jurv find that tin* d(*f(‘ndants (^odv 
and Raymond did not attempt to d(*feat, suhdin* or destory 
(‘ach other hv Mows, tin*!! tln*i!* V(*!*dict shoi!ld he !iot e:uiltv 
as to all d(‘fe!nla!its. 

Ref!!S(*d. VjX. AV. P. S. 

77 Prayer ^PJ. If tin* ji!!\v li!nl that tin* d(‘f(*!nla!it 

Podv a!id Ravmo!id did not strike t*ach otln*!’ and 

• • 

conte!!d for victory, th(*!i tin* ji!ry a!’(* i!ist!’!!cted that there 
was !!() fi<*:ht and the verdict sho!!ld lu* !n)t i*!!ilfy as to all 
defendants. 

Refus(*d. KV. AV. P. S. 


Prayt*r Xo. Id. The jury an* i!istr!!ct(‘d that tln*y are the 
judires of the t(‘stimo!iy i!i th(* case a!id tin* credibility of 
the ditTere!it wit!n‘ss(*s i!i tin* cast* a!id it is withi!itln*i!*))rov- 
i!ice to W(*ii!:h tin* t(*sti!no!iy of rach of th(*s(* wit!n*sses; that 
thev ca!i look into tin* motiv(*s of tin* wit!u*ss(*s, if tln*v find 
aiiv from the (*vidence, a!!d that thev can take the ma!iner in 
which the witi!esses testiti(*d a!id all the facts and circum- 
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stances connected with the case in determining the question 
()t‘ tlie defendant’s guilt or innocence of tlie offense alleged. 

(I ranted. \V. P. S. 

Prayer Xo. 1 t. The jury are instructed that if they find 
from the evidence that the witnesses who testihed on be¬ 
half of the (lovernment incited the defendants to commit 
the otTense charg(‘d, and lured them on for the purpose of 
having them arrested in its commission, under the law they 
can not tind the defendants guiltv. 

R(‘fused. t]\'c. W. P. S. 


Prayer Xo. 15. The jury are instructed that the Courts 
do not recogniz(‘ such a right in offi«ers, or civilians, and 
will not sanction a conviction of ])ersons based upon circum- 
stanc(‘s which disclose any such methods of ])rocedure. 

Refns(*d. Kxc. \V. P. S. 


78 Prayin’ Xo. Id. Xecessarily if the jury find that the 

witnesses who testified on behalf of the Cov’ernment 
advised, or instigated or induced or procured the defend¬ 
ants to violate the law then the defendants should he ac- 
(|nitted. 

Refused. Kxc. W. P. S. 


Prayer Xo. 17. The jury ar(‘ instructed that if they find 
from the (‘vidence as a fact that the witness Patterson in¬ 
cited the did'inidant to sell a tickih and lured him on for 
th(‘ pnr])ose of arresting him, or having him arrested, under 
the law thev cannot find him guiltv. 

Refused. Exc. AV. P. S. 


Ih’ayer Xo. 18. The jury are instructed that the officers 
of the (lOvernment have no right yirimarily to proceed to 
induce a ])erson to committ the offense chargtjd, for the 
pur])ose of arresting him and bringing him to yinnishment. 

Refused. Exc. AV. P. S. 

Prayer Xo. 19. The jury are instructed that if they find 
from the evidence that the officers of the Government ad- 
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vised or instii^ated or induced or procured the defendants 
to violate the law, then the defendants should he acHpiitted. 

Refused. Exc. W. P. S. 


79 That then and thereupon the followinji: ])roceedin^s 

occurred out of the presence of the jury: 

“The Court: I wish to state how F think the case ouiirht 

to he suhinitted. I think that the defendants (\)dv and Hav- 

» • 

inond could not he (*onvicted un<h‘r this indictment unless 
the jury should find that they knew that an admission fee 
was heiiiK charged. Two men mifj:ht come in in ])erf(‘ct 
^ood faith into a hoxinir match exactly like this one and 
know nothin.e: whatever about any fee hein^ charired for 
admission. That miirht he done by the manairer, and the 
man en^a.ired in the hoxin”: match Ik‘ entirely innocent of 
anv knowl(‘dii:e of th(‘ fact that he was a<*tini*: contrarv to 
tln‘ law. 1 am not speaking as to knowled^(‘ of the law, hut 
of the fact. So that I think I shall have to submit the case 
in that way, and I thoui^ht you mi^ht want to ari»iu‘ that. 

Then as to another (piestion in the case. I think that 
under this indictment, if it is true as alleired, that tlu‘ le- 
maininir deftmdant, Pane, mi^ht he found iruilty even if 
muther of the other defendants was e:uilty, hecaus(‘ 1 think 
he wouM he a primapal in the mattcu* if all the facts al- 
le.ired in the indictment were trm*, e\cei)t tin* knowlediie 
on tlu‘ part of the other two (hd'endants, h(*(*ause 1 think 
under our statute he is a princii)al. I think he mi.e:ht lu* 
j^uilty if neither of tin* others are. 


Mr. O’Shea: Well, we take it that if the hovs w(‘re con- 
victed Oane (*ould not he convicttnl in vi(‘W of tlu* fa<*t that 
the law specifically s]>eaks about those who en.e:a,i»(* in it. 

The Court: l>ut 1 think he would he a principal. althonj;h 
that is a nice ]K)int of law. 

Mr. O’Shea: Your Honor will i>:ive me an exce])tion? 

The Court: Yes. 

Mr. 0’Sln‘a: T i)ro])ose to ask the jury what con- 
80 stitutes a pui^ilistic encounter. 

The C’ourt: Well, vou mav. 

• » 

Mr. O’Shea: Because under the law while there is a 
definition there it uses the word “fight,” 
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The (V)urt: They may have to find the question of fact 
anvwav. 1 will tell them what I think the law is about it, 
hut thev will have to find what is the fact no matter how 
plain it may appear. 

Thereupon counsel withdrew from the hench and the fol- 
lowinu; t)roceedini»s were had in open court in the presence 
and h(‘arin.<>^ of the jury. 


Mr. O’Shea: If your Honor please, some of the prayers 

that 1 handed vou vesterdav von did not mark. 

• • • * 

The (’ourt: I indicated, hut 1 did not mark them. 

Mr. O’Shea: And there mav he one or two more come in. 
r»ut would your Honor skim thos(‘ over please? 

The (’ourt: \Vhih‘ 1 will not mi’ant hut I will refuse your 
prayers 7 and S, Mr. O’Shea, it is because of tlu‘ way in 
which they an* (‘Xpr(‘ssed. I shall tell the jury that they 
cannot convict Kavmond and (’odv unless thev lind that 
th(\v knew that an admission fee was char^i:ed. That is 
within the lanirnai^e of the statute. Vou are at liberty 
to ar.e:ue that (pu^stion of fact.” 


After closine: aruunuMit by (M)nns(‘l for both the defendant 
and th(‘ (lovenmumt tin* (’onrt chariicd the jury as follows: 


“The (’ourt (Mr. Justice' Stafft)rd) : (Jentlemen of the 

jury, in this char.i^e 1 shall not need to take much of your 

tinu‘ heeanse so far as the law is conci'i'in'd it is V(‘ry simple 

and mav Ik' vi'i v hrie'tlv stated. 1 have listeiu'd to the ari*’U- 
« • • 

nu'iits of connsi'l, and if tiu'y had stated any proposi- 
S1 tions of law that were not sound I would have inter¬ 
rupted th(‘m at tin* time. Hut both Mr. O’Shea, as 
he read the law to yon, and Mr. I’nrnett, as In* read to you 

on vesterdav, and what Mr. Fihi'llv said with refere'nce to 

• • • 

th(‘ law, yon must apply—sonu* of those i»:eneral ]>rinciples 
to all cases in iiemeral, and to some more particularly. And 
even wIk'u Mr. O’Shea was statin^’ the law in hie own wav, 
without readini;- instructions, he was correct in his stalement 
of th(‘ law; that is, as to the presumption of innoc(‘nce and 
the reasonahh' doubt, and so forth. 

It is mv dntv siinplv to call to vour attention what the 
charf^e is and to explain to you one or two matters of law 
in renard to whi(*h vou miii:ht he in some doubt. And first 
let me sav that 1 have nothin'^: to do with the decision of 
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tli(‘ <jiu*stions of fact which arc involved in this ease. Tlu*v 
are (*ntiielv for von to d(‘ci<le. N(‘itlier have* vou anvtliin^ 
to <Io with tin* law. Tin* statute states the law and the 
(’(Mirt ^iv(‘s y(»n instrnctions, and yon an* as nnn*h hound 
to tak(* thos(* from the (’onrt as von are to do anvthinix (*lse 
as Jnrors. It is not inen*ly a niatt(*r of courtesy and I’e- 
spect for yon to listen to me; tin* law r(*(|uires you not only 
to list(*n to nn*. hnt to follow what I irive to yon, h(*cause 
if I make* a mistakt* tin* mistaki* can he corn*ct(*d hy ap- 
p(*al, wher(*as if yon should take tin* law into yonr own 
hands lln*n* would not he any way of coi’rectinir it hy appeal 
if von should tak(* an (*ri*om*ons vi(*w. 

'rin*n* an* three* counts ln*re n*Iatin.i*' to tin* sann* ocenr- 

r(*nce. and the* onlv ditTei'(*nce is that some* of tln*m state 

the fact mon* fnllv and more in detail. I will r(*ad vow the 

• • 

lirst count, 'fliis char.:L*e‘s that on, to wit, tin* tw(*lfth elay 

of January, of this pn*s(*nl y(*ar, in tin* District of t’o- 

Innihia, John Cody and Dhillip Ihiymond and Fiank 

M’ Dam*, nnlawfnllv, veJnntarilv, and feloniouslv did 

• • • 

(*n,i:air(* in a pnuilistic (*in*onnte*r h(‘twet*n man and 
man, to s(‘(* which said pugilistic (*ncount(*r a certain ad- 
missimi tee was tln*n and tln*re chari»(*d hv the said Frank 
Dane, as the said John Co«ly and the said Philip Raymond 
tln*n and then* well km*w. 

'That tin* said John Cody and the sai<l Philip Raymond 
and tin* said k’rank Dam* tln*n ami tlu*re nnlawfnllv, vol- 
nntarily, and feloniously (Tnl en.ua,i*e* in a pn.uilistic en¬ 
counter hetween man and man to s(*c‘ which said jm.uilisiic 
enconnt(*r an aelmission let* was tln*n and tln*re char,U(*d, 
a.uainst tin* form ed’ thi* statute and so forth. 

Now. yon will s(*(* that speaks in tin* latter i)art of it as 
thon.uh Dam*, himself, did en.uaiie* in the* pn.uilistic (*n- 

cemnter: hnt wln*n vou read tin* whole count te)U(*ther vou 

• ‘ • 

will see* that it me‘ans that he* did en.ua.ue* in it as a matte*r 
e)f law hv charuinu the* fee* te) cemn* in and se*e* it hv re*allv 
promotin.u it. And, as a matte*r of law. it would make* him 
a participant in tin* hreach e)f tin* law if that count is all 
true*. That ce)unt faiilv state*s a e*ase* uneler the* statute. If 
it is true*, whv the*v are uniltv. If it is not true thev are m)t 
Jiuilty. If it is true as to Dane* and not true as te) Coely 
ami Ravmoml. then In* is irniltv ami thev are not. 


FRANK DANE VS. UNITED STATES. 


63 


Now, WD might take up the other counts, aiul you will see 
that they charge tlie matter a little mon* j)articularly. lii 
the latter part of the second count you will see, when you 
come to read it, it is charged that said Frank Dane then 
and there unlawtullv, voluntarilv, and feloniouslv did ad- 
vise and incit(‘ and connive at said unlawful and felonious 
pugilistic encoimt(‘r and then and there unlawfully, vol 
nntarilv and telonionslv did aid and ahet tlu‘ said John 
Fody and tin* said IMiilip Raymond in said unlawful and 
felonious pugilistic encounter in that the said Frank 
Sd l)aiu‘ did cause and i>lan and ))r()mote and manage 
and control and conduct said nidawfnl and felonious 
pugilistic encounter, and did provide and cause to lx* pro- 
vi<led tli(‘ hnilding and plac(‘ afor(‘said when* said unlawful 
and felonious encounter was Imd and held, and did charge 
an cause to lx* charge* and did collect and cause* te) he* e*e)l- 

le*cteel the* admissiem fe*e afore*sjriel; se» that the (Jrand Jnrv 

• 

e'harge that the* saiel Frank Dane*, Je)hn Fexly and Fhilip 

Ravmemd the*n anel there* nidawfnllv, veeinntarilv and fe*le)- 

• • • 

niemsly eliel e*ngage* in a pugilistic e*nce)nnter het\vee*n man 
anel man to s(‘e* which said pngilistie* (*ne*onnte‘i’ an aelmis- 
siem fe*e* was the*!! a!id the*!’e cha!‘ge*el; agai!ist the* fe)!‘!n e)f 
the* statute, a!iel so forth. 

ddie thi!*d con!it sets e)nt the !iames of se)me of the ])er- 
se)!is whe> we*!’e* ))!‘ese!it. 

Xow, if veni li!iel the ele‘fe!iela!its oi* eithe*!' e)f them g!iiltv 
i!!ieler the* i!ist!‘ne*tio!is that shall lx* give*!! von, ve)n mav 
state n!!ele*!* which e*o!!!it yeni ti!iel the*m g!!ilty anel i-etn!’!i a 
ve*!-elie*t of !ie)t guilty n])e>!i the* othe*!’ two ce)n!its, a!iel that 
will elispeese* e)f the wheele* case*; lx‘canse it is I’eally the same 
oe*e'n!‘!*e*!ice that is !‘e*fe‘!a‘e*el to i!i eae‘h of the con!!ts. 

'Idle* tii’st (jne*stio!i of fact then is whethei* there was a 
])ngilisti(* enceninte!’ hetwee*!i Fexly anel Raymoiiel. Anel yon 
have* hearel the e*viele‘nce n])on that snl)je*ct as to what took 
place the*!’e between them. Von have heard all the evielence 
in the* e-ase* heai’ing n])on the snl)j(*ct, anel it is tor yon to 
de*e'iele*, as a epiestion of fact, whetlier thei’e was a pugilistic 
e*!ie*on!ite*!- lx*twe*e*!i those two men. 


It makes no elitTei’ence how slight the evielence may be in 
a given case*, if there is enough evidence to submit to the 
jury the Foind has to submit it to the jury anel they 
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84 ])ass upon it. It makos no ditTorcMieo how stroiiu: the 
evidence may he, it still has to i^o to the jury. The 
Jnd^e cannot tind anybody irnilty, except upon a plea of 
guilty. So that in any case, whether it is weak or stronir, it 
is a case for the jury. 

If they di<l in n jniirilistic encounter, as charj^ed 

in the iinlictmeiit, in so far as Dane is concerned the (pies- 
tion is whether it is true that he did the thini^s charij:(‘d in 
the indictment with resj)ect to him. Von will see, on lookiiiir 

at the indictment, exactlv what thev are. I have alreadv 

• • • 

stat(‘d to yon the snhstance. Did he have that part and con¬ 
nection with tin* jniirilistic encounter, if yon tind that it 
occurred * 

Xow, if yon hav<* no i(*asonahIe donht as to those two 
matters, then yon wonhl havi* to come to the third matter, 
with n*s])ect to th(‘se two d(‘f(‘ndants, (\)dy and Raymond, 
d'hev would not lu* irniltv if thev did not know that jin ad- 
mission fet* was heim; cliarired. And that re<|nii’(‘s me to 
state what, in law, would amount to the (*haririnic of an ad¬ 
mission fei*, so far as there is any law with reu:ard to it. 
It is mostly a ^piestion of fact for y(ni to decide, d'he (pies- 
tion is, nndi*!’ tin* statnti* and ninh‘r the charice here in the 
indictnu*nt, whether an admission fee to sec* this encounter 
was then and there charirt‘d. Xow, nothing; could he much 
plainer. Did men ])ay to iro in and see the encounter? It 

would not make anv ditT(*rence that onlv memhers of the 

• « 

clnh could hny the tickets and pay a fee and ii:o in and see 
it. That would not make any ditTereiice, if they did pay the 

fee to tro ill and see the encounter. The fact that thev did 

* • 

become memhers of the clnh and ])aid the admission fee 
before thev could iro in would not make anv ditTereiice, if 
they ])aid the fee to iro in and see the encounter—if that is 
what they ]>aiil it for. It would not make any ditTer- 
8.') eiice what name should he triven to it, whether it 
should he called an assessment or due, or anythinij: 
else. It is not the name; it is the thiiij]:. 

Xow, is it true, as charired in the indictment, that an 
admission fee was charged to see this encounter, if yon 
tind that there was such an encounter there? Is the evi¬ 
dence clear and satisfactory upon that point? Have yon 
anv reasonable donht about it ? If von have, the defend- 
ants are entitled to he acquitted, all of them. 
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The fees that were paid, as the evidence seems to show, 
at the door, whatever it is called, whether an assessment 
or due or an admission fee, a certain amount of money was 
paid, it seems that one sum was paid if one was to sit in 
one j)art of the room, and another and different sum if he 
was to sit in another and different part of the room. Was 
it for that nii!:ht onlvf If there was another exhibition 
would they have l)(*en entitled to j;o to that also? Or was 
it oidy to s(‘e that encounter? Was it a <i:eneral fee that en¬ 
titled them to the ])rivile.<»:es of the club? What does the 
(‘vid(*nce show with rei^ard to that ? P^ven if it did entitle 
them to somethiuii: else as well as entitle them to see the 
tiicht or the encounter, that would not make it any less an 
admission, if it was ])aid to see this encounter. So it be¬ 
came a ])ure question of fact before you whether the charge 
in the indictment that an admission fee was charged to see 
the encounter, is proven lH‘youd a reasonable doubt. If it is, 
that fact is established, and if not, why, the whole case goes 
out. 

If vou find that an admission fee was charged to see the 
encounter, then did Dane know about it? It is charged 
that he did it; that Ik* was tin* one who collected it, through 
his agents, if you find that establislK‘d. If you do, then so 
far as he is concerned he is guilty as to that part of the 
case. 

86 As to the other two defendants they would not be 

gniltv unless th(*v knew that a fee was being 
charged,—an admission fee. And you are not to convict 

them or (‘ither of them unless vou are satisfied bevond a 

• • 

ivasonable doubt that tlK‘y did know. Why, two men might 
engag(‘ in a ])ugilistic (‘iicounter and not violate the law. 
In fact, there would not be any violation of the law if every¬ 
thing o(*curr(*d which is charged here and which the evi¬ 
dence tends to show occurred, unless there was an admission 
fee charged. And the fact that an admission fee was 
charged might be entir(‘ly unknown to the participants. It 
might be secret. It might Ik* an arrangement between the 
manager, or whoever got them to give the exhibition, and 
those who came to see it, and the money might be paid 
secretly. You can see that two men might engage in a 
pugilistic encounter and everything else be just as charged, 
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aiul vet tlu‘v Ik* ciilirvlv iiinocnit lu*(*ausD tliov miijht not 

• • • • » ' 

know tliat any admission tVo was ]H*in.n’ (*liarii:(*(l, and so 
they minlit not know that tin* law was lK*in.u: violatod, or 
think that it was. 

Xow, in the* circiimstanccs ot‘ this ease*, taking: all tho ovi- 
donco toir<‘th(‘r as von havi* listunod to it, aro von satisfiod 

Ik'VoikI a roasonahk* donht that (Vxlv and Kavmond also 

* • • 

know that an admission too was hoinir charirod to .soo tin* 
onoonntor? If yon aro not, thon yon on.irht to ac(|nit thorn. 

If von aro satisfiod hovond a r(*asonahlo donl>t that tliov did 

• • • 

know, th(‘n thov wonld also lu* irniltv. 

Tho instrnotions that W(*ro ui'antod woro road to von 

• • 

vi‘ry slowly and improssiv(‘ly hy the* oonnsol, and it is not 

my praotioc* to road thorn over airain. I>nt yon will k(‘(‘]) 

thorn all in mind, and if tin*!*!* an* any additional instrno- 

tions that (*ith(*r sidi* oaiK* to liavi* ^ivon 1 will ho i»lad 

S7 to irivo tht‘m. If not, I will snhmit tho oasc*. 

Mr. ()\Sh(‘a: ^linht I, in line* with what T said to 

your Honor at the* lK‘n(*h, prosorvi* tho ox(*(*])tion, ahont 

Dam* hoini*- liiiilty as a ])rin(*i])al ? 

ddu* Doni't : V<*s; that (pn'stion shonld lu* ])ros(*rv(‘d. 

Mr. O'Shoa: And th(‘n what you said, i‘Von if th(‘y ])aid 

it as im*mlM*rship dm‘s wonld he an admission f(‘(*. 

'riio Court: 1 do not aeoi‘pt your ])ara])hras(‘, hut what- 

(*vor 1 said on that will lu* undor oX(*(‘pti(»u. 

Mr. O'Shoa: ^^*l•v wi*ll. Thank vou. 

• • 

d'ho ('ourt: Vou mav take* the oaso." 

'Phat thou aud thoi‘(*U]K»u tho jury retired to oonsidc*!* of 

its vt*rdiot and rotuniod a V(‘rdiot timlinu' tin* d(*f(*ndants, 

('odv aud Ihivmoud Xot (Juiltv of tho tii*st, s(‘oon<I and third 

counts of tho iudiotmoiit aud tho <lofoudant, P^i’aidv Dam*, 

(luiltv of tin* Fii'st ('ount of tin* iudiotmoiit aud Xot (Juiltv 
• • 

of tin* S(*oond ami Third Counts of the* iudi(*tm(*ut. 

That th(‘n‘upou tin* d(‘foudant Ph’aiik Daiio, was com- 
mittiMl to the* (‘iistody of tin* Ciiiti'd Stat(*s Marshal. 

That th(‘roaft(‘r on tlu* 2tMh day of May A. D. 192d 
SS aft(*r hoariui*- was had on tho ^lotion in arn‘st of 
Jndiiim‘ut hh‘d on lu'half of tho dofi'iidant, Frank 
Dano, said Motion was ov(*rrulod aud (*xco])tion notod on 
h(*half of tin* dofomlant, Ph*ank Dam*, tlu* Court thoroupon 
]>ass(*d sont(*uc(* u]>ou tlu* dof(*udant, P^'rank Daiio, and son- 
tcncod tho said P^rank Dano to throo years in tho poniten- 
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tiary, tlie sciitoiice aforesaid ])oing tlie judgnieiil of the 
Court tuitered uj)on the verdict of the jury; that then and 
thereupon the defendant objected to the imposition of the 
sentence, which objection was overruled and an exception 
noted on behalf of the defendant, Frank Dane. 

That the Court thereupon refused to accei)t bond for the 
said Frank Dane ])ending the determination of his appeal 
and the said Frank Dane was committed to the custody of 
the United States Marshal in and for the District of Colum¬ 
bia, to be transported to the District Jail pending his com¬ 
mitment during the didermination of his ap])eal. 

That all and every of tin* exceptions hereinbefore stated 
and taken were dulv noted bv the Court on its minutes, and 
the time that the same were severally noted and taken, and 
before the jury retired to consider of its verdict; and the 
defendant by his counsel, moved the Court to sign this, his 
Bill of Exceptions, to have the same force and effect as to 
each and every of the said exceptions, as though the same 
were set forth in a se])arate Bill of Exceptions, which mo¬ 
tion is granted and the Court accordingly signed this the 
defendant’s Bill of Exceptions, to have the same 
force and effect as aforesaid now for then this 30th 
(lav of June, A. 1). ll)2(). 

WEXDELL P. STAFFORD, 

Justice. 

Service of above acknowledged this IGth dav of June, 
A. 1). 1920. 

CARLTON (i. SCIIEXKE, 

O/Jicc of VuUrd States District Attonicjf 

in and for District of Columhia. 

tH) [Endorsed:] Criminal. Xo.—. United States vs. 

Frank Dane et al., defendants. Defendants’ bill of 
t‘xc(‘ptions. Clerk i)lease file. James A. O’Shea, John H. 
Burnett, Alfrt*d (ioldst(‘in. Attorneys at Law, Stewart 
Building. 


Endoi’sed on cover: District of Columbia Su])reme Court. 
Xo. 44tt9. Fi’ank Dams ap])ellant, vs. Unitcnl States. (V)urt 
of Appeals, District of Columbia. Filed Jul. 27, 1920. 
Henry W. Hodges, clerk. 
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Frank Dane, Appellant, 
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United States. 


APPELLANT’S BRIEF. 


STATEMENT OF THE CASE 

The appellant, who was defendant below, was con¬ 
victed of engaging in a pugilistic encounter, in viola¬ 
tion of Section 320 of the United States Criminal Code 
(35 St. 1150). This section provides that “whoever 
shall voluntarily engage in a pugilistic encounter, 

. . . to see which any admission fee has been di¬ 

rectly or indirectly charged, shall be imprisoned, etc.^’ 
Dane was indicted and tried jointly with one John 
Cody and Philip Raymond, both of whom were found 
to be not guilty of all the charges against them. 

The indictment was drawn in three counts, each 
charging the defendants Cody and Raymond with ac¬ 
tually engaging in a fight, to see which an admission 
fee had been charged with their knowledge. The 
charge against the defendant Dane, as set forth in the 
second and third counts of the indictment, was incit- 
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ing, procuring, aiding and abetting his co-defendants, 
in that he managed and promoted the exhibition at 
which they fought, and in that he caused an admission 
fee to be charged. As to these last two counts, Nos. 
two and three, the defendant Dane was found to be not 
guilty. 

The conviction, therefore, is upon the first count of 
the indictment. To sustain the conviction this single 
count must, in itself, adequately set forth an accusa¬ 
tion of crime, since ^^in a criminal case . . . each 

count is, as it were, a separate indictment’’ {Sylvester 
V. United States, 170 U. S. 262). The defendant Dane 
contends, in his appeal, that this count, hereafter to 
be termed indictment, is fatally defective, in that (1) 
it fails to charge a crime; and (2) it does not set forth 
with sufficient certainty, clearness and precision facts 
constituting the elements of the offense charged. 

These qiu'stions were raised by motion in arrest of 
judgment, and the present brief is devoted to the error 
assigned in the refusal of the trial court to grant that 
motion; and to the 31st assignment of error, (R., 18) 
in charging the jury that Dane might be found guilty, 
though his co-defendants were acquitted. 

THE INDICTMENT FAILS TO CHARGE A CRIME. 

On page 2 of the Record, the charge against the de¬ 
fendant reads: ‘‘John Cody, . . . Philip Ray¬ 
mond, . . . and Frank Dane . . . Unlawfully, 

voluntarily, and feloniously did engage in a pugilistic 
encounter between man and man, to see which said pugi¬ 
listic encounter a certain admission fee was then and 
there charged: that is to say, that the said John Cody 
and the said Philip Raymond then and there unlawfully, 
voluntarily and feloniously did engage in a voluntary 
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fight . . . between the said John Cody and the said 

Philip Eaymond, to see which said voluntary fight a 
certain admission fee was then and there charged by 
the said Frank Dane, as the said John Cody and the 
said Philip Raymond then and there well knew.’’ 

The sole accusation against the defendant Dane, in 
this indictment, is the charging of an admisison fee to 
witness a fight by and between his co-defendants. The 
indictment specifically states that the co-defendants 
exchanged the blows complained of. The very words 
of the charge debar the defendant Dane from the class 
of common-law principles in the first degree. He could 
not, literally, have been ‘‘engaged” in a fight without 
taking part in it. This fight was, according to the alle¬ 
gations of the indictment, participated in by two other 
men only. 

Neither can it be urged that this indictment is suffici¬ 
ent to charge the defendant Dane as a common-law 
principal in the second degree. The classic allegations 
of being ‘‘present, aiding and abetting,” are absent, 
and there is no language in the charge that brings this 
defendant within the classification of one so present 
and abetting. The words ‘ ‘ then and there, ’ ’ descriptive 
of the charging of an admission fee by the defendant, 
are entirely too broad to allege even presence at the 
fight, since, by reference to the place and time charged, 
we find the entire District of Columbia to be the place, 
and the twelfth day of January, 1926, to be the time. 

Thus the indictment, to stand, must be aided by Sec¬ 
tion 332 of the United States Criminal Code (35 Stat. 
1152), which provides that ‘‘Whoever directly commits 
any act constituting an offense defined in any law of 
the United States, or aids, abets, counsels, commands, 
induces, or procures its commission, is a principal.” 
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The indictment, however, does not charge the defend¬ 
ant with procuring a criminal act; with knowledge 
that a crime was being committed; or with aiding, 
abetting, or otherwise participating in an unlawful 
fight, in terms which invoke the aid of this statute. 

We concede, under the decisions upon this Section 
332, and similar state statutes, that an indictment 
can properly be dra^m charging an aider and abetter 
as principal, with actual commission of the crime. 
This procedure, in the adjudicated cases, is similar to 
the indictment of a principal in the second degree as 
principal in the first. The courts and text writers 
uniformly state that the pleader may elect to indict 
a second-degree principal either according to the fact, 
wdth a recital of his presence, etc., which brings him 
in as principal; or according to the legal consequence 
of his conniving presence, as an active perpetrator of 
the crime. In the case at bar, the pleader did not al¬ 
lege that Dane ‘‘fought by blows, by means of fists 
or otherwise,’’ which the Criminal Code (Sections 
320, 321), penalizes. In the absence of this accusa¬ 
tion the indictment must set forth acts and intent which 
are, prima facie, sufficient to make Dane either a com¬ 
mon-law principal in the second degree, or a statutory 
])rinci})al under Section 332. 

These two forms of indictment against an accessory 
are well illustrated in the case of United States v. 
Rooney, 203 Fed. 928. Rooney, the accessory, was 
jointly indicted ^^^th the alleged principal, the latter 
being acquitted and Rooney being convicted on two 
counts. The first count read: “That V. W. . . . 
did unlawfully and feloniously introduce into the In¬ 
dian . . . reservation, intoxicating liquor, . . . 
and that Stewart Rooney . . . did feloniously 
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counself aid, incite and procure the said V. W. to com¬ 
mit, in the manner and form aforesaid, the said felony^ 
. . (Italics ours.) 

The other count read: ‘‘That V. W. and Stewart 
Rooney . . . did unlawfully and feloniously intro¬ 
duce into the Indian . . . reservation, intoxicating 

liquor, . . 

The court, in its opinion, commented on the indict¬ 
ment as follows: “At common law, under the facts in 
the case at bar, the plaintitf in error could have been 
indicted, tried and convicted as principal in the second 
degree, or as accessory before the fact, or as accessory 
after the fact. Section 332 of the Federal Penal Code 
abolishes th<‘ distinction between principals and ac¬ 
cessories, and makes them all principals. The indict¬ 
ment in this case charcies the plaintiff in error (jointly 
with Wontock) in both counts one and three;—the 
former by virtue of Section 3S2 of the Federal Penal 
Code, and the latter by virtue of the language em¬ 
ployed.’' (Italics ours.) 

The indictment in the Rooney case, supra, is definite 
and positive in each of the counts above discussed. 
The first count sets forth facts, in the style of old in¬ 
dictments against accessories, which facts bring the 
defendant within the terms of Section 332. Thus 
Rooney was accused as statutory principal, and the 
accusation, including the words “incite and procure 
sufficiently charged him with acting through an inno¬ 
cent agent. 

In Ruthenberg v. United States, 245 U. S. 480, the 
Supreme Court approved an indictment charging A 
with violation of the selective draft act, and B, C and 
D with “procuring, aiding and abetting^* the acts of 
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A. Those allegations were held to charge all four de¬ 
fendants with violation of the selective draft act, by 
virtue of Section 382 of the Criminal Code. 

In United States v. Orr, 223 Fed. 222, demurrers to 
an indictment were sustained on the ground that the 
defeiuiants were not within the class against whom the 
statute was directed, and were not brought within the 
prohibition of the statute by aider of Section 332, be¬ 
cause they were not properly charged with aiding and 
abetting. 

The iiulictnient charged the defendants, as individ¬ 
uals, with defrauding the Government of certain taxes, 
under a statute providing that “whenever any per¬ 
son engaged in carrying on the business of manufac¬ 
turing oleomargerine, defrauds, etc.’^ It was held 
that “an indictment under this section must definitely 
charge that a person of such description defrauded. 
. . It was further held, that any person not of 

the particular description must, to bo held liable under 
the statute, be “charged with aiding and abetting, or 
otherwise brought within section 332 of the Criminal 
Code, which makes one who aids, abets, counsels, 
commands, induces or procures a principal.” 

The section of the statute under which the defend¬ 
ants in the Orr case were indicted, was directed, said 
the court, “at the principal, and does not, like other 
acts, in terms make . . . (others) . . . liable 

as principal offenders.” In conclusion, the court 
stated that “as the indictment fails to (describe the 
defendants as members of the restricted class indicated 
by the statute), I am of the opinion that it does not, 
'vrith requisite directness and certainty charge the de¬ 
fendants either as principals under Section 17, or as 
principals under Section 332 of the Criminal Code.” 
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Coffin V. United States^ 162 U. S. 664, 669 (cited in the 
Orr case, supra)y was decided before the enactment of 
the present Criminal Code, and before any provision 
such as Section 332 was a part of the Federal laws. 
However, in discussing the proj)riety of indicting as 
principals or as accessories, persons outside of the re¬ 
stricted class described in the statute, but in fact 
equally active with the accused member of the re¬ 
stricted class, the court held that these outsiders must 
be indicted as accessories. (Indictment under statute 
providing for punishment of an officer or employee of 
a national bank for defrauding the bank; and for 
punishment of any person aiding and abetting such 
officer.) 

Similarly, in the case at bar, the defendant Dane 
was not brought within the class of persons penalized 
by Section 320 of the Criminal Code. It is nonsensical 
to say that Dane engaged in a fight by and between 
Cody and Kaymond. Therefore, as in the Coffin case 
{supra) y he offended, if at all, in some other manner 
than by fighting, and that other manner must be set 
forth in the indictment. In the Coffin case, the statute 
provided a certain procedure for the prosecution of 
defendants not bank officers, which, the court ruled, 
must be followed. It is equally necessary, in the case 
at bar, to proceed in such manner that the defendant 
be charged with the substantive offense of aiding, or 
procuring, an unlawful fight; and then, the provi¬ 
sions of Section 332 being satisfied, the legal conse¬ 
quence would arise—namely, that he engaged in an 
unlawful fight. 

It is clear, upon reflection, that Section 332 is a 
procedural measure. The intent of the legislation is 
to simplify the prosecution of persons who either pro¬ 
cure or assist in the commission of crimes. The act 
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creates no new offense, but facilitates the punishment 
of existing crimes. This procedural nature is well 
exemplified by the recent and ludicrous case of Hag¬ 
gerty V. United States, 5 Fed. (2d) 224. 

In that case, three defendants were indicted jointly; 
A and B were charged with falsely assuming to be 
United States prohibition agents, and thereby frau¬ 
dulently procuring money; C, who in fact was a fed¬ 
eral prohibition agent, was charged with aiding and 
abetting his co-defendants. It was argued on appeal, 
in behalf of C, that the indictment could not stand, be¬ 
cause the essence of the offense was the false imper¬ 
sonation of a federal officer bv civilians; and because 
C could not, being such an officer, falsely impersonate 
one. The argument further maintained! that bv virtue 
of Section 332, a charge of aiding and abetting such 
impersonation, amounted to a charge of the offense 
itself, and hence was ipso facto impossible. The court 
held, however, that ‘‘Section 332 does not attempt to 
change facts;’’ and that the prosecution of C was es¬ 
sentially for aiding and abetting, although it was con¬ 
ducted under the simplified procedure created by 
Section 332. 

This bring us back to the proposition in the case at 
bar: that Dane is expressly excluded by the indict¬ 
ment itself from the class of persons mentioned in the 
Criminal Code, at Section 320. The indictment shows 
that he did not “engage in a pugilistic encounter,’’ 
which engagement alone is penalized by the act. The 
indictment fails, we submit, to allege any facts which 
bring the defendant within the provisions of Section 
332, and to charge an offense thereunder, and hence 
fails to charge him with any offense. 
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THE INDICTMENT IS NOT SUFFICIENTLY EXPUCIT. 

At page 10 of the Record, the Trial Justice, in a 
memorandum opinion rendered upon overruling the 
defendant’s motion in arrest of judgment, discussed at 
length the principle that a crime may be committed by 
a person acting through innocent agents. That prin¬ 
ciple, he stated, governs the case at bar. We respect¬ 
fully submit that this indictment cannot, by any rea¬ 
sonable construction, be found to charge the defendant 
with procuring an engagement in an unlawful fight. 
The accusation is expressly limited to charging an 
admission fee, with the knowledge of the combatants. 

There is no prohibition in the Criminal Code against 
charging admission to such an exhibition. Therefore, 
to render such charging a criminal act, it must have 
been done with criminal intent. No intent is alleged; 
and, for all this indictment states to the contrary, Dane 
might have sold tickets at the request of his co-de¬ 
fendants, and without knowledge of the purpose for 
which they were distributed. Dane is not charged 
here with promoting, procuring, inciting, or advising 
the co-defendants. He is not charged with knowledge 
of the nature of their enterprise at the time of charg¬ 
ing admission. How, then, can this indictment be held 
to accuse him of aiding or procuring the commission 
of any crime? 

It has been stated repeatedly by the Supreme Court, 
in the language of United States v. Lacker, 134 U. S. 
624, 628, that ‘‘there can be no constructive offenses, 
and before a man can be punished, his case must be 
plainly and unmistakably within the statute.” (Cited 
in United States v. Bathgate, 246 U. S. 220, 225). 
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The Supreme Court, in the following cases, has dis¬ 
cussed the elements requisite to a valid indictment: 

United States v. Cooky 17 Wall. 163: “With 
rare exceptions, offenses consist of more than one 
ingredient, and in some cases of many, and the 
rule is universal that every ingredient of which 
the offense is composed must be accurately and 
clearly alleged in the indictment, or the indict¬ 
ment will be bad and may be quashed on motion, 
or the judgment may be arrested, or be reversed 
on error.” 

United States v. Cniikshanky 92 U. S. 542: “The 
object of the indictment is ... to inform the 
court of the facts alleged, so that it may decide 
whether they are sufficient in law to support a 
conviction, if one should be had. For this, facts 
are to be stated. ... A crime is made up of 
acts and intent; and these must be set forth in 
the indictment, with reasonable particularity of 
time, place and circumstances.” 

“It must be made to appear—that is to say, 
appear from the indictment, without going further 
—that the acts charged will, if proved, support a 
conviction for the offense alleged.” 

Evans v. United States, 153 U. S. 584: “Where 
intent is a material ingredient of the crime, it is 
necessarv to be averred.” 

The following cases, decided in the Federal Courts, 
also support the contention here advanced: 

Brenner v. United States, 287 Fed. 636: “An 
indictment must charge an offense directly and 
not inferentially or by recital, and all material 
facts and circumstances embraced in the definition 
of the offense must be stated in the indictment, 
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and, if any essential element is omitted, such 
omission cannot be supplied by intendment or im¬ 
plication/’ 

United States v. Horton, 252 Fed. 731: “ Wliere 
the liberties of a defendant are involved, all facts 
necessary to bring the case within the intent of 
the act must be alleged, as no intendments can be 
indulged in favor of the indictment.” 

Shaw V. United States, 292 Fed. 339; United 
States V. Johnston, 292 Fed. 491; Armour Pack¬ 
ing Co. V. United States, 153 U. S. 1; Oesting v. 
United States, 234 Fed. 304. “It must appear 
from the indictment, without going further, that 
the acts charged will, if proved, support a convic¬ 
tion for the alleged offense; and the indictment 
must describe with certainty all the elements 
necessary to constitute a crime.” 

LEGAL INSUFFICIENCY OF INDICTMENT IS NOT 

CURED BY VERDICT. 

It has frequently been held that where an indictment 
fails to charge an offense, or to allege sufficient facts 
to constitute a full description of the offense sought to 
be charged, the defect is not cured by verdict, but is 
fatal, and may be raised at any time. (United States 
V. Cook and United States v. Oesting, supra.) The 
question of the legal sufficiency of the description of 
the crime in United States v. Cruikshank, supra, was 
raised for the first time on motion in arrest of judg¬ 
ment. 

THIS INDICTMENT WILL NOT SUPPORT A VERDICT 
OF GUILTY AS TO DANE, AND NOT GUILTY 
AS TO HIS CO-DEFENDANTS. 

Let us presume for the moment that this indictment 
constitutes a valid charge against the defendant Dane. 
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He is indicted thereby as common-law principal in the 
second degree, or accessory. The accusation, as we 
have argued before, is restricted to charging admis¬ 
sion, with the knowledge of the principal law-breakers. 
Yet the Hecord shows a verdict of Not Guilty as to 
the two men charged with unlawfully engaging in a 
pugilistic encounter. 

Therefore, from the Record, we find that there was 
no unlawful pugilistic encounter; the jury deter¬ 
mined that Cody and Raymond did not “engage in a 
voluntarA’ fight “ under such circumstances as to 
render them guilty under the indictment. If the jury 
found for these defendants on the ground that they 
had no knowledge of the admission fee, their verdict 
destroved the onlv shadow of connection between the 
acts attributed to Dane, and those charged to his co¬ 
defendants. There remains in the indictment no 
“common purpose,’’ which is requisite to hold one 
man for the acts of another. Under this count of the 
indictment, Dane was not charged with commanding 
the acts of the others, or with procuring them to com¬ 
mit a crime as innocent agents. He was accused as 
one of three—two of whom, charged with fighting and 
with knoAvledge that an admission fee had been charged 
by Dane to witness the fight, were acquitted. How, 
then, can Dane be convicted by the same jury, on the 
same verdict, of charging an admission fee of which 
the others “well knew!” 

It is Hornbook law that, to convict an accessory, the 
state must establish, to the satisfaction of the jury, 
the commission of the crime in the first instance. The 
decision of any other jury on the guilt or innocence of 
the alleged principal is immaterial. But the jury pass¬ 
ing on the guilt of the accessory—at, before, or after. 
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the act—must find first of all an unlawful act to have 
been committed, and to have been furthered by the 
accused. 

Here, the jury first determined that there was no 
unlawful fight “by and between Cody and Raymond.^* 
They must have decided either that there was no 
fight; or that no admission fee was charged; or that 
the fighters liad no knowledge of the charging of an 
admission fee. In either case, Dane could not have 
“charged a fee, as . . . Cody and Raymond then 

and there well knew.’’ The jur>^ returned an impos¬ 
sible verdict, reached after first eliminating the foun¬ 
dation stone of guilt in an accessory: i. e., commission 
of a crime by someone, with a common intent uniting 
all persons concerned in the affair. 

We return to the proposition that Dane, who was 
not accused of \’iolating the code by actually taking 
part in a prize fight; who was not accused of promot¬ 
ing such a fight, or of procuring innocent boxers to 
fight under unlawful conditions; but who was accused 
—if at all—of assisting his co-defendants in an unlaw¬ 
ful enterprise; cannot be convicted by the same ver¬ 
dict which declares that those co-defendants have com¬ 
mitted no offense. Dane was found guilty, according 
to the Record, of the crime of charging an admission 
fee, which is not forbidden by law; to see an encounter 
in which the sole participants were lawfully engaged. 

Respectfully submitted, 

Wilton J. Lambert, 
Rudolph H. Yeatman, 
May Thorpe Bigelow, 
Austin F. Canfield, 
Attorneys for Appellant, 
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STATEMENT 

Appellant Dane and one (vody and one Raymond 
were jointly indicted and tried on a charge of en¬ 
gaging in a pugilistic encounter. Cody and Ray¬ 
mond were acquitted. Appellant was convicted. 
Appellant claims (1) that the indictment is fatally 
defective, and (2) that his conviction can not be 
sustained in view of the acquittal of the codefend¬ 
ants Cody and Raymond. 

STATUTES 

The laws relating to pugilistic encounters and to 
accomplices, as set forth in the United States Crim- 

31284—27-1 (1) 
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inal Code and in the (^ode of Law for the District 
of Columbia, are as follows: 

rXITED STATES CHIMIXAL CODE 


Se(\ )520. Whoever shall voluntarily en- 
^•aj 2 :e in a pugilistic encounter between man 
and man or a fight between a man and a bull 
or anv other animal, for monev or for other 
thing of value, or for any cham{)ionship, or 
upon the lesidt of which any money or any¬ 
thing of value is bet or wagered, or to see 


which anv admission fee is directlv or indi¬ 


rectly charged, shall be im))risoned not more 
than five years. The provisions of this sec¬ 
tion shall apply only within the Territories 
of the United States and the District of 


Columbia. (Act of March 4, 1909, 35 Stat. 
1150.) 

Sk('. 3>21. By the term ‘‘pugilistic encoun¬ 
ter,” as used in tlu* section last preceding, 
is meant any voluntary fight by blows by 
means of fists or otherwise, whether with 
or without gloves, between two or more men, 
tor money or for a prize of any character, 
or for any other thing of value, or for any 
('hampionship, or upon the result of which 
any money or anything of value is bet or 
wagered, or to see which any admission fee 
is direc'tly or indiiectly (*harged. (35 Stat. 
1150.) 


With reference to the subject of accomplices, 
Section 332 of said Criminal Code (35 Stat. 1152) 
])rovides as follows: 
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Sec. 332. Whoever directly commits any 
act ctmstitiiting an offense defined in any 
law of the United States, or aids, abets, 
counsels, commands, induces, or procures its 
(‘ommission, is a principal. 

D. C. CODE 

The provisions (d‘ the Code of Law for the Dis¬ 
trict of Columbia on these subjects, as provided 
by the Act of March 3, 1901 (31 Stat. 1189), are 
as follows: 

Skc. 87(). Prize Fif/htinfj, and so Forth ,— 
Any ])erson who shall voluntarily engage in 
a pugilistic* (‘n(‘(>unt(‘r between man and man 
or a fight l)(‘twe(‘n a man and a bull or any 
other animal, for money or for other thing 
of value, or for any ehampionshi)), or upon 
the result of wlii<*h any money or any thing 
of value is bet or wagerc'd, or to see which 
any admission fee is charged, either directly 
oi- indirec'th} shall ])e deemed guilty of a 
f(‘lony, and u])on conviction shall be pun¬ 
ished by iin])risonment not less than one nor 
more than five vears. 

By the tenn “pugilistic encounter,” as 
used in this section, is meant any voluntary 
fight bv blows bv means of fists or otherwise, 
wlietlu*!* with or without gloves, between two 
or more men, for money, or for a prize of any 
character, oi* for any other thing of value, or 
for any chanij)ionshi]), or upon the result of 
which any money or thing of value is bet or 
wagered, or to see which any admission fee 
is charged, either directly or indirectly. 
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Sec. 908. Persons advising, Inciting, or 
(■onniving dt Crimitial offense to be 
Charged as Principals. —In prosecutions for 
any criminal offense all persons advising, 
inciting, or (*onniving at the offense, or aid¬ 
ing or ab(‘tting the principal offender, shall 
he charged as princdpals and not as acces¬ 
sories, the intent of this section being that 
as to all ac'cessories before the fact the law 
heretofore apjdicahh' in cases of misde¬ 
meanor only shall ai)ply to all crimes, what¬ 
ever the punishment may he. 

THE INDICTMENT 

Th(‘ indictment, which is endorsed on the hack 
“Violation of Section 876 of the D. C. Code,” was 
in three counts and is, in essential allegations, as 
follows: 

That on, to wit, the twelfth day of January, 
in the year of our Lord one thousand nine 
hundred and twentv-six, and at the District 
of Colmnhia aforesaid, one John Cody, otlier- 
wise known as Jack Cody, and hereafter in 
this indictment designated and called John 
Cody, and (Hie Philip Kajmiond, and one 
Frank Dane, otherwise known as Frank 
Ceccarelli, and hereafter in this indictment 
designated and called Frank Dane, each late 
of the District of Colmnhia aforesaid, un¬ 
lawfully, voluntarily, and feloniously did en¬ 
gage in a pugilistic encounter between man 
and man, to see which said pugilistic encoun¬ 
ter a certain admission fee was then and 
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there charged; that is to say, that the said 
John Cody and the said Philip Ra}Tnond 
then and there unlawfully, voluntarily, and 
feloniously did engage in a voluntary tight 
by blows, by means of fists with gloves, be¬ 
tween man and man; that is to say, between 
the said John (^)dy and the said Philip Ray¬ 
mond, to see which said voluntaiy fight and 
pugilistic encoiinfer a certain admission fee 
was then and there charg(‘d bv the said Frank 
Dane, as the said John Cody and the said 

Philip Raymond then and there well knew. 

* * * * * 

That the said John (^ody and the said 
Philip Raymond and the said Frank Dane 
then and there unlawfully, voluntarily, and 
feloniously did engage in a pugilistic en¬ 
counter between man and man, to see which 
said pugilistic encounter an admission fee 
was tli(‘n and there charged, against the 
form of the statute in such case made and 
provided and against the peace and govern¬ 
ment of the said United States. 

SECOND (’orxT 

* * * * * 

That on, to wit, the twelfth day of Jan- 
narv, in the vear of our Lord one thousand 
nine hundred and twenty-six, and at the Dis¬ 
trict of Columbia aforesaid, one John Cody, 
otluu-wise known as Jack Cody, and here¬ 
after in this indictment designated and called 
John Cody, and one Philip Raymond, and 
one Frank Dane, otherwise known as Frank 
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Cecarelli, and lieroafter in this indictment 
desip:nated and called Frank Dane, each late 
of the District of Columbia aforesaid, un- 
lawfnllv, voluntarilv, and f(‘lonionslv did en- 
gage in a })iigilistic encounter lH‘t\v(‘en man 
and man, to see which said ))Vigilistic encoun¬ 
ter a certain admission fe(‘ was then and 
there charged; that is to say, that the said 
John Cody and the said Philip Raymond 
then and there*, at and in a (*ertain building 
and jdaee known as tlie Arcade* laiileling, sit¬ 
uate in the Distried ed' Columbia aforesaid, 
unlawfully, v(»luntarily, anel fe‘loni(Hisly did 
engage in a voluntary tight by ))le)ws by 
means of fists with glove‘s be*twe*e*n man and 
man; that is to say, between the saiel John 
Ce)dy and the saiel Phili]) Kaymonel, to see 
which said voluntary fight anel pugilistic en- 
ce)nnter certain aelmission fees, to wit, the 
sum of three dedlars anel thiity e*ents pe*r 
seat for e'crtain se*ats anel the* sum e)f two dol¬ 
lars and twenty e*ents i)er seat for certain 
other seats, were the*n anel there e*harged to 
anel paid by si)eedate>rs anel ])erse)ns attend¬ 
ing anel witne*ssing saiel voluntary fight and 
pugilistic ence)unter, as the said John Cody 
and the said Philij) Raymemd the‘n and there 
well knew, 

* * * * * 

That the said Frank Dane then and there 
unlawfullv, voluntarilv, and feloniouslv did 
advise and incite and connive at said unlaw¬ 
ful and felonious pugilistic encounter and 
then and there unlawfully, voluntarily, and 
feloniouslv did aid and abet the said John 


7 


Cody and the said Philip Raymond in said 
unlawful and felonious pugilistic encounter 
in that the said Prank Dane did cause and 
plan and promote and arrange and manage 
and control and coudu(*t said unlawful and 
felonious pugilistic eiicoiniter, and did pro¬ 
vide and cause to be provided the building 
and place aforesaid where said unlawful and 
felonious y)Ugilistic encounter was had and 
held, and did charge and cause to be charged 
and did collect and cause to be collected the 

admission fees aforesaid. 

* * * * * 

That the said John Codv and the said 

ft/ 

Phili]) Raymond and tlu* said Frank Dane 
then and there unlaw full \% volnntarilv, and 
feloniously did engage in a })ugilistic en¬ 
counter between man and man to see which 
said pugilistic encounter an admission fee 
was then and there charged, against the form 
of the statute in such (*ase made* and pro¬ 
vided, and against the peace and govern¬ 
ment <d the siiid United States. 

THIRD COUNT 

****•»» 

That on, to wit, the twedfth day of Jan¬ 
uary in the y(‘ar of our Lord one thousand 
nine hundred and twenty-six, and at the 
District of Columbia aforesaid, one John 
Cody, otherwise known as Jack Cody, and 
hereafter in this indictment designated and 
called John Cody, and one Philip Raymond 
and OIK* Frank Dane, otherwise known as 
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Frank Ceccarelli, and henafter in this in¬ 
dictment designated and called Frank Dane, 
each late of the District of rolnmbia afore¬ 
said, indawfullv', voluntarily, and felonionslv 
did engage in a pugilistic encounter between 
man and man, to se(‘ which said i)Ugilistic 
encounter a certain admission fee was then 
and th(‘re charged: that is to say, the said 
John (’ody and the said Philip Raymond 
then and there, at and in a c(‘rtain building 
and placi' known as th(‘ Ar(‘ade i)uilding, 
situate in tlu* noi‘thw(‘st s(‘(*tion of the Dis¬ 
trict of Columbia aforesaid, at and near 
Foui*teenth Street and Paik Road, unlaw¬ 
fully, voluntarily, and feloniously did engage 
in a voluntary tight bv blows bv means of 
fists with gloves between man and man, that 
is to say, betwe(‘n the* said John Cody and 
the said Philip Raymond to see which said 
voluntary tight and ])ugilistic encounter, as 
th(‘ said John Codv knew, c(*]'tain admission 
fe(*s, to wit, th(‘ sum of thr(‘e dollars and 
thirty (*(*nts j)er seat foi* cei’tain seats and 
the sum of two dollars and twenty c(‘nts per 
seat for ctutain otlu*r seats, wer(‘ then and 
there charg(‘d to and paid by sp(‘ctators 
and persons attending and witnessing said 
V(»luiitary tight and pugilistic em^ounter, 
among such s]>e(*tato]s and ]>(“rsons attend¬ 
ing and witiiessing said voluntary fight and 
pugilistic encounter being on(‘ 1). 8. Patter¬ 
son, and one Kniest A. (Irant and one Wil¬ 
liam A. Wendell and one Frederick M. 
Langley and one Edwin S. Boxw^ell, and 
one Thomas F. Keane, each of such last- 
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named persons having been charged, and 
having paid, the sum of three dollars and 
thirty cents for a seat for the privilege of 
attending and witnessing said voluntary 
fight and pugilistic encounter, and also 
among such spectators and persons attend¬ 
ing and witnessing said voluntary fight be¬ 
ing one Martin D. McQuade and one Guy 
R. Lowen and one Joseph T. Fitzgerald, 
each of such last-named persons having 
been charged and having paid the sum of 
two dollars and twenty cents for a seat for 
the privilege of attending and witnessing 
said voluntary fight and pugilistic encounter. 
* * * * * 

That the said Frank Dane then and there 
unlawfully, voluntarily and feloniously did 
advise and incite and connive at said unlaw¬ 
ful and felonious pugilistic encounter and 
then and there unlawfully, voluntarily, and 
feloniouslv did aid and abet the said John 
Cody and the said Philip Raymond in said 
unlawful and felonious encounter in that the 
said Frank Dane did cause and plan and pro¬ 
mote and arrange and manage and control 
and conduct said unlawful and felonious 
pugilistic encounter, and did provide and 
cause to be provided the building and place 
aforesaid where said unlawful and felonious 
pugilistic encounter was had and held, and 
did charge and cause to be charged and did 
collect and cause to be collected the admission 
fees aforesaid. 

« « * » » 

31284—27 - 2 
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That the said John Cody and the said 
Philip Raymond and the said Frank Dane 
then and there uidawfullv, voluntarily and 
feloniously did engage in a pugilistic encoun¬ 
ter between man and man to see which said 
encounter an admission fee was then and 
there charged; against the form of the 
statute in such case mad(‘ and provided, and 
against the peace and goveriunent of the said 
United States. 

The trial court held (R. p. 8) that the indictment 
charged an offense under Sections )120 and 1)21 of 
the United States Criminal Code and that Section 
332 of such Criminal Code, relating to accomplices, 
was applicable. 

Ill view of the fact that the above quoted provi¬ 
sions of the United States Criminal Code and of 
the District of Columbia Code are essentially the 
same, and inasmiu'h as the indictment sets forth 
facts which constitute an offense under either of 
the statutes and forasmuch as appellant in his brief 
(ai)pellant’s brief, p. 1) and at the trial (R. 50-53) 
takes the ])osition that the indictment is under the 
provisions of the United States Criminal Code, 
there seems to be no question but that there is a 
statute in force making it a crime to engage in a 
pugilistic encounter. The indorsement constitutes 
no part of the indictment, r. S. v. Nixon, 235 U. S. 
231; Williams v. U. S., 168 U. S. 382. 

Each of the three counts, as appears from the 
reading thereon, relate to the same occurence and 
the only difference is that some of them state the 
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facts more fully and more in detail. And the trial 
Court instructed the jury (R. p. 63)— 

Now, if you find the defendants or either 
of them guilty under the instructions that 
shall be given you, you may state under 
which count you find them guilty and return 
a verdict of not guilty upon the other two 
counts, and that will dispose of the whole 
case; because it is really the same occurrence 
that is referred to in each of the counts. 

The jury (R. p. 6) acquitted Cody and Raymond 
on each of the three counts, and found appellant 
guilty as to the first count, and, in accordance with 
the above quoted suggestion of the trial Court, re¬ 
turned a verdict of not guilty as to Dane on the 
second and third counts. 


I 

Sufficiency of indictment 

Appellant’s contention (appellant’s brief, p. 11) 
that a fatally defective indictment is not cured by 
verdict and that the sufficiency of an indictment 
may be raised by a motion in arrest is not contested 
in this case. Consideration will now be given to the 
question of the sufficiency of the indictment. 

A mere fight between man and man, or a fight 
between a man and a bull or any other animal in and 
of itself is not made criminal; for the statute pro¬ 
vides that in addition to the physical encounter, the 
encounter must be one “for money or for other 
thing of value or for any championship or upon the 
result of which any money or any thing of value is 
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bet or wagered, or to see which awy admission fee is 
directly or indirectly charged,*^ The matter of the 
money, or other thing of value or championship or 
betting, or the charging of an admission fee is one 
of the elements of the crime. 

The first count (hereinafter referred to as the in¬ 
dictment) charged that Cody, Raymond, and Dane 
“unlawfully, voluntarily, and feloniously did en¬ 
gage in a pugilistic encounter between man and 
man to see which said pugilistic encounter a certain 
admission fee was then and there charged”; that 
is to sav, that the said Codv and RaMnond “then 
and there unlawfully, voluntarily, and feloniously 
did engage in a voluntary fight by blows by means 
of fists with gloves between man and man, that is 
to say, between the said John Cody and the said 
Philip Ra\Tnond, to see which said voluntary fight 
and pugilistic encounter a certain admission fee w^as 
then and there charged by the said Frank Dane 
(appellant), as the said John Cody and the said 
Philip Raymond then and there well knew. 

It thus appears that the indictment charges that 
appellant and Cody and Raymond jointly did acts 
constituting essential elements of the crime; that is 
to say, the indictment charges that the physical en¬ 
counter was between Cody and Raymond, and that 
the charging of the admission fee was by appellant. 
Hence the indictment charges that there was a joint 
commission of the crime by Cody, Raymond, and 
Dane, each as a principal. 
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It is therefore submitted that the indictment suf¬ 
ficiently charged appellant, as well as his code¬ 
fendants, with a violation of the statute relating 
to pugilistic ecounters to see which an admission 
fee was charged; and that the indictment charged 
each as principal under the rules of the common 
latVy inasmuch as the indictment set forth facts 
showing the physical participation of each in the 
doing of acts constituting the essential elements of 
the crime. 

Appellant’s argument (brief, p. 3) that appel¬ 
lant could not literally have been engaged in an 
luilawful pugilistic encounter without taking part 
therein, is misleading in that under the statute ap¬ 
pellant could have been engaged in a pugilistic 
encounter to see which an admission fee is charged, 
even though he did not ])hysically fight; that is to 
say, he might have, and the indictment charged 
that he engaged in the unlawful pugilistic encoun¬ 
ter in that he “then and there” charged an admis¬ 
sion fee to see such pugilistic encounter. The in¬ 
dictment expressly charged that he, with Cody and 
Raymond, “did engage in a pugilistic encounter,” 
etc., and that appellant then and there charged an 
admission fee. It is true that the indictment does 
not, in express words, aver that appellant was 
''physically on the spot/' but the same may be said 
of practically every indictment charging any of¬ 
fense. The words “then and there,” read in con¬ 
nection with the former part of the indictment. 
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make plain the presence of, as well as the partici¬ 
pation by, appellant. 

If there could be any doubt as to the sufficiency 
of the indictment to charge appellant as a princi¬ 
pal under the rule of the common law, nevertheless 
the indictment sufficiently charged appellant as a 
principal under Section 332 of the United States 
Criminal Code and Section 908 of the District of 
Columbia Code. 

In Poland v. U. S., 41 App. D. C. 4; 41 W. L. R. 
817, the indictment charged A, B, and C, with an 
assault on X with a brick held in the hand of B. 
This Court held such indictment sufficient to charge 
each of the defendants as principals. 

In Story v. U. S, (decided December 6,1926), 55 
W. L. R. 36, the indictment charged that Story and 
one O’Connor, with a certain automobile, “which 
he, the said James O’Connor, then and there was 
operating,’’ feloniously, violently, wantonly, reck¬ 
lessly, and negligently did strike and kill one Jarvis. 

Storv and O’Connor were both convicted of man- 
^ * 

slaughter. Story appealed, claiming that the in¬ 
dictment was insufficient. This Court held that 
under the foregoing allegations each was properly 
charged and convicted as a principal, 

II 

Validity of verdict 

Appellant’s final contention is that under the in¬ 
dictment a verdict of guilty as to Dane can not be 
sustained on account of the acquital of his co-de- 
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fendants. Appellant states it in this way (appel¬ 
lant’s brief, p. 12): 

It is Hornbook law that, to convict an ac¬ 
cessory, the state must establish, to the satis¬ 
faction of the jury the commission of the 
crime in the first instance. 

This contention of appellant, is based upon two 
eiToneous assumptions: (1) That appellant was an 
accessory, and (2) that there \vas no unlawful 
pugilistic encounter. 

( 1 ) 

That appellant was charged as a principal —not 
as accessory—has heretofore been pointed out, and 
the evidence proved that he was a principal, as ap¬ 
pears from the record. (R. p. 22-48.) 

In overruling the motion in arrest of judgment 
the Court below referred to this phase of the case 
as follows (R. p. 10) : 

Evidence adduced at the trial abundantly 
justified the verdict as to Dane. There was 
uncontradicted evidence that Dane provided 
the admission tickets; that Dane engaged the 
pugilists to fight on the occasion; that Dane 
engaged the referee and other persons to act 
as doorkeeper, timekeeper, and in other ca¬ 
pacities; that he employed the persons who 
issued the admission tickets and who col¬ 
lected the money therefor; and that he re¬ 
ceived the admission fees collected from per¬ 
sons who witnessed the performance. 

There was evidence that appellant provided the 
place where the pugilistic encounter occurred (R. 
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p. 47-48) ; that Dane furnished the safe and the 
so-called “membership cards” (R. p. 25) ; that on 
the occasion of the encounter appellant gave cer¬ 
tain instructions with reference to tickets to the 
the witness Walmsley (R. p. 28); that Dane gave 
the order for the admission tickets (R. p. 29); that 
Dane was present at the place where the pugilistic 
encounter occurred and gave certain instructions 
to witness Seitz about tickets; that at the time and 
place of the pugilistic encounter Dane was present 
and talked to the codefendant Codv; and that Dane 
was in the office adjacent to the hall and gave the 
names of the men that were going to tight and their 
seconds; and that after giving that information 
Dane went to the various places around the hall, 
back to the place where the men who were fighting 
dressed and undressed (R. p. 45). Witnesses 
Charles P. Lord, John M. Walsh, and Charles 
Evans also testified that Dane was present at the 
pugilistic encounter. (R. Ps. 45-46.) 

Witness Walsh (R. 46) stated that at the place of 
the pugilistic encounter he had a talk with Dane and 
that Dane gave him the names of the fighters and 
their managers who “subsequently participated and 
that Dane” said “there might be some substitu¬ 
tions, that some changes would have to be made; 
that there was a little uncertaintv as to who was to 
take the bouts; that later that evening Dane gave 
him the names of those who took i)art in each bout; 
that during the evening all he saw Dane do was 
move around the hall up and down.” 
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Witness Evans (R. 46) testified that Dane was 
present at the pugilistic encounter and that after 
the exhibition he had a conversation with Dane in 
which Dane said he was the promoter; that witness 
asked Dane the amount of the receipts for the eve¬ 
ning and that Dane referred him to his (Dane’s) 
attorney. 

The foregoing references to some of the undis¬ 
puted evidence in the case shows that the charge 
that Dane was a principal was proven, 

( 2 ) 

The second erroneous assumption, underlying ap¬ 
pellant’s argument against the validity of the ver¬ 
dict of guilty as to Dane, is that the acquittal of 
the codefendants Cody and Raymond constitutes 
a finding by the jury that there was in fact no un¬ 
lawful pugilistic encounter. 

With reference to this phase of the case the trial 
Court (R. p. 65) charged the jury as follows: 

As to the other defendants (Cody and 
Ra>Tnond) they would not be guilty unless 
they knetv that a fee was being charged, an 
admission fee, and you are not to convict 
them or either of them unless you are satis¬ 
fied beyond a reasonable doubt that they did 
know. Why, two men might engage in a pu¬ 
gilistic encounter and not violate the law. 
In fact, there would not be any violation of 
the law if everything occurred which is 
charged here and which the evidence tends 
to show occurred, imless there was an ad- 
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mission fee charged. And the fact that an 
admission fee was charged might be entirely 
unknowTi to the participants. It might be 
secret. It might be an arrangement be- 
tw^een the manager, or whoever got them to 
give tlie exhibition, and those who came to 
see it, and the money might be paid secretly. 
Yon can see that two men might engage in a 
pugilistic* encounter and everything else be 
just as charged, and yet they lx* entirely in¬ 
nocent because they might not know that any 
admission fee was being charged, and so 
they might not know that the law was being 
violated, or think that it was. 

Now, in tlie eireunistanees of this ease, 
taking all the evidence together as you have 
listened to it, are vou satistied bevond a 
reasonable doubt that Codv and Ravmond 
also knew that an admission fee was being 
charged to see the encounter f If you are 
not, then you ought to acquit them. If you 
are satisfied beyond a reasonable doubt that 
thev did know, then thev would also be 
guilty. 

The trial Court in its charge made plain to the 
jury that before Dane could be convicted that the 
jury must find as a matter of fact (1) that there 
was on that occasion a pugilistic encounter be¬ 
tween Cody and RaATiiond (R. 63) and (2) that 
Dane was connected with the pugilistic encounter 
in the manner set forth in the indictment (R. 64). 

The question of the validity of the verdict of 
guilty as to Dane notwithstanding the acquittal 


19 


of Cody and Raymond was presented to the trial 
Court in connection with the motion in arrest of 
judgment (R. 7); and the trial Court filed a memo¬ 
randum opinion (R. B-13) which logically and 
completely answers the appellant’s contention. 
The court below said: 

The evidence adduced at the trial abun¬ 
dantly justified the verdict as to Dane. 
There was uncontradicted evidence that 
Dane provided the admission tickets; that 
Dane engaged the pugilists to fight on the 
occasion; that Dane engaged the referee and 
other persons to act as door keeper, time¬ 
keeper, and in other capacities; that he em¬ 
ployed the persons who issued the admission 
tickets and who collected the money there¬ 
for ; and that he received the admission fees 
collected from persons who witnessed the 
performance. There was no direct evidence 
that either Cody or Raymond knew that an 
admission fee was charged to spectators. 
None of the defendants testified, nor did the 
defendants offer any evidence, the case being 
submitted upon the government’s evidence. 
The court instructed the jury in substance 
that before any of the defendants could be 
convicted the jury must be satisfied beyond 
a reasonable doubt that there was a pugilistic 
encounter between Cody and Raymond, and 
that an admission fee was charged to see 
such encoimter; and that, in addition to the 
foregoing, the jury must be satisfied that 
Dane had charged the admission fee before 
they could convict him; and that in order to 
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convict Cody and Raymond, in addition to 
the foregoing, the jury must be satisfied that 
Cody and Ra 3 miond knew that an admission 
fee was charged. 

The verdict of the jurors finding Dane 
guilty and acquitting Cody and Raymond 
constituted a determination of the fact by 
the jury that there was a pugilistic encoun¬ 
ter, that an admission fee was charged, that 
it was charged by Dane, but that Cody and 
Raymond did not know of the charging of 
the admission fee. 

Such determination by the jury therefore 
establishes the fact that there was committed 
a violation of the statute, and that Dane was 
a principal, but that the pugilists themselves 
were iiiiiocent agents in such encounter. 
Under these circumstances the question is 
whether Dane, who charged the admission 
f(*e, arranged and promoted the spectacle, 
caused and procured the violation of the law, 
and who was himself, by charging the admis¬ 
sion fee, a principal in the crime, is to be re¬ 
lieved from criminal responsibility merely 
because he acted through innocent agents. 
The law is well settled to the contrary. In 
the case of U, S, v. Gooding, 12 Wheat, 460, 
at page 469, Mr. Justice Story said: ‘‘On the 
(‘ontrary, it is the known and familiar prin¬ 
ciple of criminal jurisprudence that he who 
commands or procures a crime to be done, if 
it is done, is guilty of the crime and the act is 
his act. This is true, that even the agent 
may be innocent when the procurer or prin¬ 
cipal may be convicted of guilt, as in the case 
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of infants or idiots movi‘d to administer 
poison.” And in Maxeij v. V, S,, 30 Appls. 
D. C. 63, tile court said: “Those authorities 
fully sustain tlie general ])rinciple of law de- 
tei*mined by tlu* court, that one may be con- 
victed as a principal though acting in the 
eoniinission through an innocent agent.” 
In Rooney v. r. S,, 203 Fed. 928, the court 
said: “Even in the abseiu'e of a statute abol¬ 


ishing a distinction of principal and ac¬ 
cessory in felonies, the rule is well settled 
that all wiio ar(‘ pres(*nt aiding or abetting 
when a felony is committed arc* principals 
either in tlu* lirst degree or second degree, 
and if in th.i* s(‘cond degr(‘(* they may be ar- 
raigiUid and tried before the principal in 
first degrc'c* and that thev mav be convicted 
even though the ])arty ('harged as principal 
in the Hist d(‘gi(*e is ac(juitt(‘d/’ The deci¬ 
sion of tliC court in the case of Stole v. Bailey, 
())] \\\ V'a. 668, in which tlu* defendant was 


convh'ted of theft through the agency of an 
inno(‘ent pmson, contains the following: 

“Since* the iurv could have found a larc(*nv 

•/ «/ » 

of whiske}, and also, that some of the parties 
above named wei e guilty, they were bound to 
d(*tt‘rniine whic'h of th(*ni was the principal; 
for there* e-an he no ci*ime without a perpe¬ 
trator, nor an ae'e-esseery witheiut a principal. 
If Atkinson and Blackbui'n, the parties who 
aedually toeek tlu* whiskey, had no criminal 
intentiem in doing sei, and took it by direc¬ 


tion, oi* at The instane-e of anothei- party, such 
otlu*r party is, ex necessitate legis, the prin¬ 


cipal, though he was not present at the time 
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and }dace of the* taking either aetually or eon- 
stni(*tiv(‘ly. Idle law (1 (M‘s not justify or ex- 
<*us<‘ an a(*t which makes the intentional per¬ 
petrator ther(‘(»f guilty of a felony, by deny¬ 
ing or witldiolding remedy for the vindica¬ 
tion of the peace and dignity of tin* state, by 
reason <d‘ the juruliar circumstances under 
which, oi* the means by wliicli, it was accom¬ 
plished. If tlu‘ party wlio actually did the 
act was innocent of intentional wi*ong, and 
the act on liis part was by procurement of 
another, it imputc‘s the (*riminal int(‘nt to 
that oth(‘r ])ai-ty and mak(*s him the guilty 
party, althongh lu* was not in any sense* an 
ac(*ompli(*(*, the (‘o<M)nsi>iratoi, i>r aider or 
abettoi of the aelor. The i (‘lation ol the ]>ar- 
ties to one another and to the act is such as to 
create an excei>tion to the general rules of 
law resi)ecting })rincipals aiul accessories. 
If the (!ii‘(*umstances sliow that the crime* has 
bee*n committ(‘d and the actor was innocent 


ot' intention to elo wrong, he is tn*ated as a 
mere instrument or agency in the hanels of 
him who ]>roe*nr(Hl or inelnced his act. He is 
ne*ither tlie i)rincipal neu* accesse)ry, nor 
guiltV of anv e-rime* en* offense. From neces- 
sity the*refore‘, the othe*r party must be the 
per})etrator of the crime, no matter whei*e 


he was. Hish. Ne*w (h*im. Law, Se*c. ))10, savs: 


‘Tlie doctrines of this subtitle explain how 
it is that the books spe‘ak <d* the crimes being 
comniitte*el threuigh an “innoe-ent age‘nt.’' 
Such an agent is one wliei eloe*s the forbidelen 
thing me)Ve‘d by another person, yet incurs 
no legal guilt be-cause eithe*r not emdowed 
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with mental capacity or not knowing the in¬ 
culpating facts.’ At section 649 the same 
author says: ‘There may be more principals 
than one,- but there must be at least on(‘. 
Consequently a man from whose sole and un¬ 
aided will comes a criminal transaction is 


piincij)ab whatever physical agencii's he em- 
])loys, and wliether h(‘ is j)i*escnt (»r absent 
when the thing is done.’ At section 651, he 
says: ‘8in(‘(‘ there must always be a princi¬ 
pal, one is such who does the criminal thing 
through an innocent agent while personally 
absent. For example, when a dos(‘ of poison, 
or an animate object like a human being, 
with oi* witliout general accountability, but 
not criminal in the particular instance, 
infli(‘ts (l(‘ath oi* other injury in the absence 
of him whose will set the force in motion, 
lIuM'e being no one but the latter whom the 
law can i>unish, it of necessity fixes upon him 
as the doer.’ ” 


The same ruh* has been announced and ap- 
pli(*d in the following cases, which include 
decisions both in the United States and in 


England, and otfenses ranging from homi¬ 
cide and burglary to countei'feiting, forgery, 
uttej'ing, and false pretenses: J/a.rc/y v. IJ. 
S,y 30 App. 1). C. 63; Uooncij v. U, S,, 203 
F(‘d. 908; V, S, v. (Moodimj, supra; (Jhristie 
V. Commoiurcalth, 237 8. \V. (Ky.) 660; 
Pruiff V. >S7., 237 8. \V. (Tex.) 572, 574; 
Comiolly V. St.^ 170 Ill. 587; People v. Arm- 
stroiKjy 299 Ill. 347; 132 N. E. 547; Peed v. 
Sf.y 125 Ky. 126; Steely v. St., 132 Ky. 213; 
116 8. W. *714: Greyory v. ,S7., 26 O. St. 510; 
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20 Am. Rep. 774; People v. Adams, 3 Denio 
(N. Y.), 190, 45 Am. Dec. 468; Com. v. Hill, 
11 Mass. 136; Berrij v. St., 10 Ga. 511; Rice 
V. Sf., 118 Ga. 48; St. v. Learned, 41 Vt. 585; 
Bishop V. St., 30 Ala. 34; People v. Rathbun, 

21 W(*iHlell, 509; St. v. ShurtUff, 18 Me. 368; 

Rep. V. Michael, 2 Moody C. (\ 120; Rep. v. 
Bannen, 2 Moody (\ i \ 310; Rep. v. Mazeau, 
9 (\ & P., 676; Re(f. \ . Wallis, 91 Eiig. Repr. 
294; Ii(.r v. (riles, 1 Moody 166; Rep. v. Ty¬ 
ler. M. ( \ S: P. ()1(>; 34 Eng. Repr. 923; Rex 
V. Butcher, 8, (\ P. 77, see note to 

Christy \. ('onnuamccidth , 24 A. L. R. 599 at 
j)age ()()3); 1 Pliitty Pi*. L. 191; Foster (^r. L. 
349; 1 IIal(‘, P. <\()17; 1 Pisho]) (\L. (9th 
Ed.), Section 652, ])age 472, and Section 310, 
[)age 322, Plark Ac Marshall (h*. E. (2d Ed.), 
Sections !(>(), 167, and 168, page s 236 and 
237; and Mays (h*. 1.. (3)rd Ed.), Section 69, 
])ag(‘ 71. In Rep. \. Wallace, 91 Eng. Rep. 
Holt, P. J., said: “Tlioiigh the indirlnu‘nt he 
against the pi*isonei* for aiding, assisting, 
and alietting A, who was ac(jnitt(‘d, tlu‘ in¬ 
dictment and trial of this prisoner is well 
(‘iioiigh, for wlio a(*tnally did th(‘ murder is 
not material; the mattei* is that a murder 
was (‘ommitt(‘d and the other is hut a cir- 
(‘iimstance and all are ])rincipals in this case; 
therefore if a murder has Ihmmi jiroved it is 
well enough.” 

As above stated the evidence adduced at 


that trial and the verdict of the in.rv thereon 
established that on the occasion in (jiiestion 
there was a [lugilistic encounter between 
Podv and Ravmond, to see which an admis- 
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sion fee was charged by Dane. There was 
therefore a crime committed. Dane was a 
principal to the crime and procured its com¬ 
mission, of which crime he is therefore none 
the less guilty becjiuse Cody and Raymond 
were acquitted for the reason that they did 
not know that an admission fee was charged. 

CONCLUSION 

From the foregoing it appears, and the record 
shows, that the indictment was sufficient and that 
the verdict of guilty as to Dane was proper. It is 
therefore submitted that the judgment of the lower 
Court should be affirmed. 

Respectfully, 

Peyton Gordon^ 

United States Attorney, 
James J. O’Leary, 

Asst, United States Attorney, 


O 


